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TITLE OF THESIS: The Usefulness o f Q uan tita tive  ilethods in  P o l i t ic a l  Science*

the Case o f Scaling and the United States Supreme Court

This th e s is  has many v ir tu e s . The in tro d u c to ry  section  contains a 
c le a r and concise summary o f the dispute between the no n -q uan tita tive  and 
q u a n tita tiv e  schools o f analyzing ju d ic ia l  behavior and presents sensib le 
c r i t e r ia  fo r  eva luating the claims o f each. The chapter o f sca ling  tech­
niques, although fa r  from o r ig in a l,  i s  exce p tion a lly  w e ll w r it te n  and e v i­
dences a soph istica ted understanding o f both the strengths and weaknesses, 
uses and misuses, o f  q u a n tita tive  techniques. The a u th o r's  judgments in  
th is  area are ju d ic io u s , representing the em inently safe middle ground bet* 
tween extrem ists such as Mendelson and Schubert.

The in c lu s io n  o f the chapter evaluating no n -quan tita tive  approaches 
was unfortunate fo r  a v a r ie ty  o f reasons, not the le a s t o f which is  th a t 
i t  be trays an u n fa m ilia r ity  w ith  the m a te ria l. Ify s p e c if ic  c r it ic is m s  on 
th is  section  are as fo llow s*

1. The analys is proceeds from what I  regard as an untenable and, 
in  th is  case, unsupported assumption th a t the pri;oary task o f con­
s t i tu t io n a l scholarship is  to  expla in the be liav ior o f the ju s t ic e s .
To recognize th a t judges are human is  not to deny, as the author 
apparently does, th a t there are ob jec tive  standards o f reason o r 
lo g ic — "ne u tra l p r i  c ip le s " , i f  one pre fe rs—which are capable o f 
analyzing or exp la in ing  c o n s titu t io n a l dec is ions.

2. The d is t in c t io n  between substance and method and the  arranging 
(sca ling? ) o f non-quan tita tive  scholars on the basis o f  th e ir  
"methodological s o p h is tic a tio n ", i . e . ,  the number o f fa c to rs  th a t 
each considers, is  f o l l y .  The in a r t ic u la te  premise apparently  is  
th a t a l l  fa c to rs  are o f  equal relevance| and th is ,  qu ite  sim ply, i s  
n ^ t tru e . The poverty o f the au tho r's  approach is  amply a ttes ted  to
by the fa c t  th a t a propagi\ngist, Fred R ode ll, gets the highest rank ing .

REMARKS:

3. The choice o f authors fo r  eva luation is  h ig h ly  dubious. I f



t
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the author wanted to  evaluate the opposing schools, he might 
a t le a s t have juxtaposed Schubert to  a Corwin, a Powell, o r a 
Pround ra th e r than a Rodell. ( I  w i l l  concede, however, tha t t i is  
might might be analagous to  comparing Bo Belinsky to  -i&rren Spahn.)

This th e s is  would have been improved considerably i f  the author had 
sim ply acknowledged T. R. Powell' b dictum th a t "The th in ke rs  don 't 
count and the counters d o n 't th in k " and contented h im self w ith  analyzing, 
through the X&M use o f more concrete examples, the e ffe c t quan tita tive  
methods had e ith e r in  supporting or challenging the genera lizations made 
by more conventional cholarship* , ByE such an approach the author would 
have avoided many o f the ob jections stated above and would have been able 
to  e x h ib it  to  greater advantage h is  not inconsiderable s k i l l  and sophis­
t ic a t io n  in  exp la in ing  and evaluating q u an tita tive  ana lys is .
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REMARKS:

This is  a p a r t ic u la r ly  w e ll w r itte n  and p a re fu lly  thought out thesis# on 

a d e a r ly  circumscribed, though involved, to o lo . W ithin the l im its  you have 

se t yourself#  you have done a eery qood piece o f work. Tour c r it ic is m s  o f the 

de fio ieno ies o f  soalinp; are w e ll taken# as is  your analysis o f  i t s  advantages# 

p a r t ic u la r ly  when used in  conjunction w ith  non-quantative methods.

I  wonder though# how fa r  i t  is  possible to  generalise from th is  lim ite d

sphere# to  the re s t o f  the p o l i t ic a l  science d is c ip lin e , regarding the use o f
• •

q u a n tita tiv e  methods. Tour in troduction^ suggests th a t th is  is  your o r ig in a l

in ten tion#  although you do not re tu rn  to  i t  in  the body o f  the essay. My

guess is  th a t many o f the methodological problems which you ra ise  a t the

beginning o f  the thesis are leas applicable to  other areas where q u a n tita tive

methods are extensive ly used# such as vo ting  behaviour* In  other words# your

analys is may be lim ite d  to  the use o f  q u a n tita tiv o  methods in  studying Supreme

Court decisions# and is  not necessarily aonliaable over a wider area.
One aspect vhloh you might have analysed is  the reasonlnp o f those opposed

th. u. of MollnR »"0i!ftfil«,iMimigg'̂ .da*k18«* *an*”1 “thodol‘
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REMARKS:

This thesis is s first-class piece ef reasoning and research*
The almost medieval caution with which the arguments are set forth 
bespeak care in thoughtf which, more than anything else, convinced this 
reader ef the validity of the points made and the conclusions reached.
It is only because ef this great care that I was able to easily identify 
ay major objection to the work* Much is made ef the need for research 
to be useful, but what is left unanswered is the question — useful to 
whom. Propositions may be interesting, but they are rarely interesting 
in themselves, but rather interesting to particular persons for particular 
reasons. The argument would have been stronger had there been five pqges 
or so outlining exactly which of the findings of scaling are of Interest 
or useful to exactly which persons* What would axasIt excite s social 
psychologist would leave a political scientist cold, and completely 
mystify a lawyer*

On page 69, the text talks of Schubert, but footnote 90 refers to 
Spaeth — must this be? The proofreading, although hat bad, did not 
approach that perfection that one night desire*

It is difficult t* say much about the merits of this thesis, since 
it speaks so adequately for itself* Starting from carefully worked out 
premises, it goes on to discuss with considerable care the foolishness 
■ that some men have committed to print) the paper does not deal with 
straw men* with a properly respectful tone, it examines what men have 
actually said, asks searching questions, and raises embarrassing counter­
examples* The moderate conclusion is fully justified by the content of 
the argument, and it holds out just that proper amount of hope for the 
future to a present that it has most thoroughly danned*
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In t r o d u c t io n

The pu rpose  o f  t h is  th e s is  i s  to  a tte m p t a p a r t i a l  

answ er to  th e  q u e s t io n :  A re  q u a n t i t a t iv e  methods u s e fu l

in  th e  s tu d y  o f  th e  U n ite d  S ta te s  Supreme C ou rt?  The 

m eanings o f  th e  te rm s in  t h is  q u e s tio n  w i l l  be c l a r i f i e d  

in  th e  fo l lo w in g  s e c t io n ,  b u t f i r s t  i t  i s  n e c e s s a ry  to  

e x p la in  som e th ing  th a t  may n o t  be c le a r  to  th e  re a d e r .

T h is  s tu d y  does n o t aim to  d is c o v e r  a n y th in g  a b o u t th e  th e  

Supreme C o u r t.  The C o u rt i s  b e in g  used as a s p e c ia l  case: 

a s m a ll b ra n c h  o f  p o l i t i c s .  I t  i s  hoped th a t  i f  we can 

d is c o v e r  w he the r q u a n t i t a t iv e  m ethods a re  u s e fu l  in  th e  

s tu d y  o f  th e  Supreme C o u rt,  we s h a l l  have come p a r t  way 

to w a rd s  a n sw e rin g  th e  b ro a d e r q u e s tio n  w h ich  m o t iv a te s  

t h i s  s tu d y : A re  q u a n t i t a t iv e  m ethods u s e fu l  in  th e  s tu d y

o f  p o l i t i c s ?  T h e re fo re ,  t h i s  pape r i s  a s tu d y  o f  m ethodo­

lo g y  in  p o l i t i c a l  s c ie n c e , and n o t  a s tu d y  in  A m erican 

governm ent o r  C o n s t i t u t io n a l  la w .

Our app roach  to  th e  q u e s tio n  w i l l  be a case s tu d y  o f  

th e  use o f  Guttman s c a l in g  in  th e  a n a ly s is  o f  th e  a t t i t u d e s  

o f  th e  J u s t ic e s .  Our m a jo r p rob lem  in  t h i s  u n d e r ta k in g  

w i l l  be to  s e p a ra te  th e  a s s e ts  and d e fe c ts  in h e re n t  in  

s c a l in g  as a method from  th e  c h a r a c t e r is t ic s  w h ich  i t s

u s e rs  have im p la n te d  in  i t  w h ile  a p p ly in g  i t  to  th e  Supreme
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C o u r t .

Our s tu d y  w i l l  in v o lv e  two m ain p a r ts :  an e v a lu a t io n

o f  th e  n o n - q u a n t l ta t iv e  m ethods th a t  a re  used in  th e  same 

a re a  o f  in q u i r y  as s c a l in g ,  and an e v a lu a t io n  o f  s c a l in g  

i t s e l f  as a p p lie d  to  th e  Supreme C o u r t,  What fo l lo w s  w i l l  

he d iv id e d  in t o  th re e  p a r ts :  f i r s t ,  a c l a r i f i c a t i o n  o f

th e  q u e s t io n ;  second, a c o n s id e ra t io n  o f  th e  p rob le m s 

in v o lv e d  in  a n s w e rin g  th e  q u e s tio n  and th e  manner in  w h ich  

an answ er w i l l  be s o u g h t; and , t h i r d ,  th e  a n a ly s is

i t s e l f



3

I

C l a r i f i c a t i o n  o f  th e  Q u e s tio n

Q u a n t i t a t iv e  m e thods a re  m e th o d s , w h e th e r o f  o b t a in ­

in g  in fo r m a t io n  o r  p r e s e n t in g  i t ,  w h ic h  u se  num bers o r  

o th e r  means o f  p r e c is e ly  e x p re s s in g  a b s o lu te  o r  r e l a t i v e  

a m o u n ts .

Such m e thods  a re  u s e fu l  f o r  s o m e th in g  i f  th e y  have  

a lr e a d y  been p r o f i t a b l y  used  f o r  such a p u rp o s e . T h is  

p a p e r  w i l l  n o t  p r im a r i l y  c o n s id e r  w h e th e r i t  i s  p o s s ib le  

t h a t  some q u a n t i t a t i v e  m ethod o r  m e th o d s , n o t  y e t  

In v e n te d  o r  a p p l ie d ,  may a t  some tim e  in  th e  i n d e f i n i t e  

f u t u r e  p ro v e  p r o f i t a b l e  i n  th e  s tu d y  o f  th e  Supreme 

C o u r t .  R a th e r we B h a l l  h e re  be co n ce rn e d  w i t h  e x a m in in g  

q u a n t i t a t i v e  s tu d ie s  a lr e a d y  co n d u c te d  on th e  Suprem e 

C o u r t ,  and to  d is c o v e r ,  p a r t l y  by co m p a riso n  w i t h  n o n -  

q u a n t i t a t i v e  s tu d ie s ,  w h e th e r q u a n t i t a t i v e  m e thod s  have  

been p r o f i t a b l y  em p loyed . W hether a m ethod has been used  

p r o f i t a b l y  o r  u n p r o f i t a b ly  i s  a s u b je c t iv e  m a t te r .  O ur 

c r i t e r i a  f o r  Judgm ent w i l l  be e la b o ra te d  in  th e  n e x t  

s e c t io n .

By th e  U n ite d  S ta te s  Supreme C o u rt i s  m eant th e  

J u s t ic e s  (n o r m a l ly  n in e )  who s i t  on th e  C o u r t and t h e i r  

b e h a v io r  as  members o f  th e  C o u r t .  The J u s t ic e s  and t h e i r
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b e h a v io r  may be c o n s id e re d  i n d iv id u a l l y  o r  c o l l e c t i v e l y ,  

in  r e la t io n  to  each o th e r  o r  to  th e  o u ts id e  w o r ld *

II

The P rob lem s o f  th e  Q uestion  and th e  P lan  o f  A n a ly s is  

Many a rgum en ts  have been advanced b o th  f o r  and 

a g a in s t  th e  use o f  s c i e n t i f i c  m ethods (m ethods used in  

th e  n a tu r a l  s c ie n c e s ) in  the  s tu d y  o f  p o l i t i c s . *  S in c e  

q u a n t i t a t i v e  m ethods a re  one o f  th e  c h ie f  com ponents o f  

s c i e n t i f i c  m ethods, some o f  these  a rgum ents may be 

a p p l ic a b le  to  th e  s u b je c t  o f  o u r in q u i r y *  M ost im p o r­

t a n t ,  an e x a m in a tio n  o f  these  argum ents w i l l  g iv e  us a 

c o l le c t io n  o f  reasons  why q u a n t i t a t iv e  m ethods may o r  may 

n o t  be p r o f i t a b l y  em ployed, in  th e  m inds o f  th o se  who 

have s ta te d  th e  a rgum en ts . Im p lie d  in  th e se  reasons  w i l l  

be c r i t e r i a  o f  p r o f i t a b i l i t y  and u n p r o f i t a b i l i t y .  A f t e r  

ta k in g  n o te  o f  the se  c r i t e r i a  I m p l i c i t  in  th e  th o u g h t o f  

o th e r s ,  we s h a l l  be b e t t e r  a b le  to  s e t  f o r t h  o u r  own 

c r i t e r i a .  We sh o u ld  then  be a b le  to  f i x  upon a p ro ce d u re  

f o r  a p p ly in g  o u r c r i t e r i a ,  in  sea rch  o f  an answer to  o u r 

q u e s t io n .

A rgum ents f o r  and a g a in s t  th e  use o f  s c i e n t i f i c  

m ethods in  th e  s tu d y  o f  p o l i t i c s  may be grouped in t o  two
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c a te g o r ie s :

1 . A rgum ents f o r  and a g a in s t  th e  p r o p o s i t io n  t h a t  

s c i e n t i f i c  m ethods can be p r o f i t a b le  in  im p ro v in g  

know ledge  o r  u n d e rs ta n d in g  o f  p o l i t i c s *

2* A rgum ents w h ich  s ta te  th a t  th e  use  o f  s c i e n t i f i c  

m ethods in  th e  s tu d y  o f  p o l i t i c s  has b e n e f ic ia l  o r ,  on 

th e  o th e r  hand , h a rm fu l e f f e c t s  on th e  w o r ld ,  a p a r t  from  

t h e i r  e f f e c t s  on th e  know ledge o r  u n d e rs ta n d in g  o f  

p o l i t i c s .

Ve s h a l l  c o n s id e r  th e  two c a te g o r ie s  in  o r d e r ,  and w i th in  

each c a te g o ry  we s h a l l  b e g in  w ith  a rgum ents  f o r ,  and th e n  

t r e a t  a rgum ents  a g a in s t ,  s c i e n t i f i c  m ethods.

f lh a t a re  some argum ents th a t  a re  em ployed in  s u p p o r t 

o f  th e  n o t io n  th a t  s c i e n t i f i c  m ethods can be p r o f i t a b le  

f o r  im p ro v in g  know ledge and u n d e rs ta n d in g  o f  p o l i t i c s ?

In  th e  f i r s t  p la c e ,  i t  i s  s a id  th a t  p o l i t i c a l  in q u i r y  

w h ich  does n o t  use s c i e n t i f i c  m ethods has f a u l t s .  One 

such f a u l t  i s  th e  c o n fu s io n  o f  d e s c r ip t iv e  fa c t s  w ith  

n o rm a tiv e  v a lu e s , w h ic h , i t  i s  s a id ,  o f te n  o c c u rs  in  th e  

absence o f  s c i e n t i f i c  m e th o d s .2 H ere a p o l i t i c a l  

th in k e r  d e c la re s  th a t  som eth ing  i s ,  when in  r e a l i t y  he 

o n ly  th in k s  th a t  i t  o u g h t to  be . I f  t h i s  f a u l t  i s  n o t  

p re s e n t,  d e s c r ip t io n s  o f  f a c t  a re  s t i l l  based on th e
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u n s y s te m a tic  c o l le c t io n  o f  in fo r m a t io n ,  w ith  a r e l ia n c e  

on common eense, says a second a rgum en t. Common sense 

can g iv e  us in fo r m a t io n  w h ioh i s  n o t  o n ly  im p re c is e ,  b u t 

even o p p o s ite  to  th e  t r u t h . ^  And once we have o b ta in e d  

t h i s  In fo r m a t io n ,  c o m p le te ly  f a ls e  though  i t  may be , 

common sense i s  ca p a b le  o f  e x p la in in g  why th e  in fo r m a t io n  

i s  re a s o n a b le , and even why i t  i s  o b v io u s .4

The a d v o c a te s  o f  s c i e n t i f i c  m ethods, th e n , c la im  th a t  

th e y  a re  h e lp f u l  because th e y  can be used to  e l im in a te  o r  

a t  le a s t  m i t ig a t e  th e  f a u l t s  o f  n o n - s c ie n t i f i c  p o l i t i c a l  

s tu d y *  S c ie n t i f i c  m ethods in c lu d e  th e  p r e c is e  d e f i n i t i o n  

o f  te rm s  and th e  p re c is e  fo r m u lta t lo n  o f  m ethods f o r  

v e r i f y in g  o r  d is p r o v in g  th e o r ie s .  Thus, when th e se  

m ethods a re  a p p lie d  to  th e  o b je c t iv e  w o r ld ,  " th e  b ia s  o f  

each s in g le  o b s e rv e r ,  a lth o u g h  n o t  e l im in a te d ,  can a t  

le a s t  be taken  in t o  a c c o u n t . T h i s  h o ld s  f o r  th e  b ia s  

w h ic h  co n fu se s  v a lu e s  w ith  f a c t s ,  as w e l l  as th e  one 

w h ich  i s  p re s e n t in  common sense and d i s t o r t s  th e  

a p p a re n t f a c t s  th a t  we p e rc e iv e .

A n o th e r a rgum ent f o r  s c i e n t i f i c  m ethods says th a t  th e  

th in g s  th a t  we e le c t  to  s tu d y  a re  in f lu e n c e d  by th e  means 

a v a i la b le  f o r  s tu d y in g  them. Some a s p e c ts  o f  p o l i t i c s  

a re  more am enable to  s c i e n t i f i c  s tu d y  than o th e rs .
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M o re o v e r, many o f  th o se  s u b je c ts  th a t  a re  am enable a re  

m ore in t e r e s t in g  than  many s u b je c ts  w h ich  a re  f i t t i n g  f o r  

n o n - s c le n t i f l o  m e thods. T h e re fo re ,  and in c re a s e d  use  o f  

s c i e n t i f i c  m ethods w ou ld s h i f t  a t t e n t io n  from  le s s  i n t e r ­

e s t in g  to  more in t e r e s t in g  to p ic s .

Thus s c i e n t i f i c  m ethods a re  s a id  to  a id  th e  u n d e r­

s ta n d in g  o f  p o l i t i c s  b y ;

1 . S e p a ra t in g  fa c t s  from  v a lu e s .

2 . R educ ing  th e  in f lu e n c e  o f  s u b je c t i v i t y .

3 . F o c u s in g  a t t e n t io n  on im p o r ta n t  t o p ic s .

F o r each o f  th e se  a rgum en ts , th e re  1 b an o p p o s in g  

a rgum en t a g a in s t  th e  use o f  s c i e n t i f i c  m ethods in  th e  

s tu d y  o f  p o l i t i c s . *  In  answer to  th e  a c c u s a t io n  t h a t  

n o n - s c ie n t l f i c  m ethods f a c i l i t a t e  th e  c o n fu s io n  o f  f a c t s  

w ith  v a lu e s ,  i t  i s  s a id  t h a t ,  in  p o l i t i c s ,  f a c t s  a re  

in s e p a ra b le  from  v a lu e s , and th a t  any a tte m p te d  se p a ra ­

t io n  o f  th e  two i s  d e t r im e n ta l  to  o u r u n d e rs ta n d in g  o f  

p o l i t i c s .  As B e r tra n d  de Jo u ve n e l has s ta te d :

In  th e  th e o ry  o f  as tronom y th e re  i s  no p la c e  f o r  
P to le m a e u s , in  th e  th e o ry  o f  c h e m is try  no p la c e  
f o r  P a ra c e ls u s ; n o t  so in  p o l i t i c a l  th e o ry .  The 
th e o ry  o f  any s c ie n c e  i s  an in te g r a te d  w hole from

♦ In  a c tu a l  f a c t  th e  argum ents appea r in  th e  o p p o s ite  
o rd e r  from  th e  one p re s e n te d  h e re . R esearchers  b e g in  to  
use s c i e n t i f i c  m ethods in  p o l i t i c a l  s c ie n c e ; th e y  a re  
a tta c k e d  by n o n -u s e rs ; f i n a l l y  th e  u s e rs  o f  s c i e n t i f i c  
m ethods re b u t  th e se  a t ta c k s .
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w h ich  p a s t th e o r ie s  have been d is c a rd e d .
P o l i t i c a l  th e o ry  ie  a c o l le c t io n  o f  in d iv id u a l  
th e o r ie s  w h ich  s ta n d  s id e  by s id e ,  each one more 
o r  le s s  im p e rv io u s  to  th e  im p a c t o f  new o b s e rv a ­
t io n s  and to  th e  a d v e n t o f  new th e o r ie s .  Th iB  
can be th e  case o n ly  because p o l i t i c a l  th e o r ie s  
a re  n o rm a tiv e  ( l , e .  a re  d o c t r in e s ) ,  and a re  n o t  
m eant to  p e rfo rm  th e  r e p r e s e n ta t iv e  fu n c t io n  
w h ich  th e  word " th e o r y *  evokes in  th e  case o f  th e  
f a c t u a l  s c ie n c e s ,6

I f  a  s tu d e n t  o f  p o l i t l o s  c la im s  to  e x c lu d e  h is  v a lu e s  

fro m  h is  w o rk , goes one a rg u m e n t, he i s  m e re ly  d e n y in g  

t h a t  h is  w ork i s  b ia s e d , a lth o u g h  in  f a c t  a b ia s  i s  

i n e v i t a b l y  p r e s e n t .  Many re asons  a re  advanced f o r  th e  

i n e v i t a b i l i t y  o f  a  b ia s .  In  th e  f i r s t  p la c e ,  th e  

s e le c t io n  o f  p ro b le m s  f o r  s tu d y  n e c e s s a r i ly  p re c e d e s  any 

s tu d y ,  and t h i s  s e le c t io n  r e q u ir e s  th e  e x e rc is e  o f  

v a lu e s ,  to  d e te rm in e  w ha t, in  th e  m ind o f  th e  in v e s t ig a ­

t o r ,  i s  im p o r ta n t  o r  w o rth  s tu d y in g .?  Once a p ro b le m  has 

been s e le c te d ,  an in v e s t ig a t o r  ca n n o t a v o id  l e t t i n g  h is  

v a lu e s  in f lu e n c e  th e  r e s u l t s  o f  h is  s tu d y .  And, i f  he 

t r i e s  to  e l im in a te  th e  in f lu e n c e  o f  h is  v a lu e s , by  t h i s  

v e ry  a c t  he bases h is  re s e a rc h  on some v a lu e - la d e n  

assu m p tio n  o r  a s s u m p tio n s . To exam ple , a c c o rd in g  to  Leo 

S tra u s s , when a s c h o la r  re fu s e s  to  assume th e  e x is te n c e  

o f  a common good o r  a p u b l ic  i n t e r e s t ,  he i s  t a c i t l y  

assum ing th e  e q u a l i t y  o f  a l l  v a lu e s ; b u t  t h i s  a ssu m p tio n
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in  tu rn  im p l ie s  s u p p o r t o f  a k in d  o f  governm ent t h a t  

t r e a t s  a l l  v a lu e s  as e q u a l in  t h e i r  r i g h t  to  be 

e x p re s s e d : t h i s  k in d  o f  governm ent i s  l i b e r a l  demo­

c ra c y .®

O pponents o f  s c i e n t i f i c  m ethods a ls o  c o n te s t th e  

a s s e r t io n  th a t  common sense i s  an u n r e l ia b le  so u rce  o f  

in fo r m a t io n .  There  i s  no such th in g ,  th e y  sa y , as 

o b je c t iv e  t r u t h ,  f o r  in  p o l i t i c s  and in  human a f f a i r s  

g e n e r a l ly  a l l  f a c t s  a re  s u b je c t iv e .  Sven p u re  sense 

p e rc e p t io n s  v a ry ,  i t  i s  s a id ,  from  one pe rson  to  a n o th e r ;  

a much g r e a te r  v a r ia t io n  o c c u rs  when th e  o b s e rv e rs  b e g in  

to  i n t e r p r e t  what th e y  p e rc e iv e  in  o rd e r  to  make i t  

m e a n in g fu l to  th e m .9 Por fa c t s  d e r iv e  t h e i r  m eanings 

fro m  th e  ways in  w h ich  p e o p le  th in k  ab o u t them: some­

th in g  i s  a t o o l ,  f o r  exam ple, o n ly  because o f  a pu rpose  

t h a t  men a s s ig n  to  i t ; 10 and fa c ts  abou t s o c ie ty  a re  

m e a n in g fu l o n ly  because m ost p e o p le  th in k  more o r  le s s  

a l i k e .  T h is  s i m i l a r i t y  in  th in k in g  a llo w s  u s , f o r  

exam ple , to  i n t e r p r e t  a v o te  f o r  someone as an in d ic a t io n  

o f  s u p p o r t ,11 S in ce  th e re  i s  a lw ays some s u b je c t iv i t y  in  

w hat we ta ke  as f a c t ,  a u se r o f  s c i e n t i f i c  methods who 

t r i e s  to  e l im in a te  a l l  s u b je c t i v i t y  n e c e s s a r i ly  f a i l s .

I f  he i s  c la s s i f y in g  th in g s ,  he canno t h e lp  m aking h is
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c h o ic e  o f  c a te g o r ie s  s u b j e c t i v e . A n d ,  in  d e f in in g  h is  

a re a  o f  I n q u i r y ,  in  fo r m u la t in g  h is  q u e s t io n s ,  in  

d e c id in g  w h ich  m ethods he w i l l  a c c e p t as s c i e n t i f i c ,  and 

in  e s ta b l is h in g  c r i t e r i a  f o r  s im p l i c i t y  and th e r e fo r e  

p r e f e r a b i l i t y  o f  fo rm u la e , he m ust r e ly  on a " p r e -  

s c i e n t i f i c "  and a e s th e t ic  know ledge o f  th e  w o r ld  as a 

w h o le , d e r iv e d  from  g e n e ra l " l i f e - e x p e r i e n c e * . ^  Thus, 

" . . . t o  u n d e rs ta n d  p o l i t i o s  im p l ie s  th e  k in d  o f  I n s ig h t  

c h a r a c t e r is t i c  o f  th e  a r t i s t  as w e l l  as th e  p r e c is io n  

w h ich  we u s u a l ly  a s s o c ia te  w ith  s c i e n c e . . . . As a 

r e s u l t  o f  th e  a l le g e d  in a d e q u a c ie s  o f  s c i e n t i f i c  m e thods, 

i t  i s  c la im e d  by some th a t  s c i e n t i f i c  m ethods ca n n o t t e l l  

u s  a n y th in g  th a t  more t r a d i t i o n a l  m ethods ca n n o t t e l l  u s .  

The c o m p la in t i s  hea rd  th a t  s c i e n t i f i c  m ethods m e re ly  

v e r i f y  what i s  a lre a d y  known, i f  n o t  by  th e  common m a n ,^  

a t  le a s t  by  " i n t e l l i g e n t  and educated  j o u r n a l i s t s "  and 

" p o l i t i c a l  p r a c t i t i o n e r s " . ^  Some a re  even le s s  c h a r i ­

ta b le  to  th e  m ethods o f  s c ie n c e  and c la im  th a t  w i th  th e se  

m ethods th e  s tu d e n t canno t re ach  a s ta te  o f  any s i g n i f i ­

c a n t u n d e rs ta n d in g  a b o u t p o l i t i c s .  A c c o rd in g  to  one such 

a rgum en t, " p o l i t i c a l  u n d e rs ta n d in g "  i s  a c q u ire d  th ro u g h  

th e  common-sense p e rc e p t io n  o f  q u a l i t i e s ,  and ca n n o t be 

a c q u ire d  by e m p ir ic a l p ro c e s s e s .
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Hence, th e  new p o l i t i c a l  s c ie n c e , based as i t  i s  
on e m p ir ic is m , m ust r e je c t  th e  r e s u l t s  o f  
p o l i t i c a l  u n d e rs ta n d in g  and p o l i t i c a l  e x p e r ie n c e  
as suoh, and s in c e  th e  p o l i t i c a l  th in g s  a re  g iv e n  
to  us in  p o l i t i c a l  u n d e rs ta n d in g  and p o l i t i c a l  
e x p e r ie n c e , th e  new p o l i t i c a l  s c ie n c e  can no t be 
h e lp f u l  f o r  th e  deepe r u n d e rs ta n d in g  o f  p o l i t i c a l  
th in g s :  i t  m ust reduce  th e  p o l i t i c a l  th in g s  to
n o n - p o l i t i c a l  d a ta . *7

Sven assum ing th a t  s c i e n t i f i c  m ethods can g iv e  us 

know ledge  t h a t  i s  n o t  o th e rw is e  a v a i la b le ,  o p pon en ts  o f  

s c i e n t i f i c  m ethods d is p u te  th e  c la im  t h a t  t h i s  know ledge  

i s  i n t e r e s t in g .  They a s s e r t  th a t  th e  u s e rs  o f  s c i e n t i f i c  

m ethods p ro p o se  com prehens ive  th e o r ie s  and the n  unsuc­

c e s s f u l l y  t r y  to  v e r i f y  t h e i r  th e o r ie s  by t r e a t in g  th e  

m ost t r i v i a l  p a r t i c u la r  cases w i th in  th e  t h e o r ie s ,  f o r
T O

o n ly  th e  t r i v i a l  i s  am enable to  s c i e n t i f i c  m e thods .

lh a te v e r  th e  in h e re n t  p o t e n t i a l i t i e s  o f  s c i e n t i f i c  

m e thod s , we a re  t o ld  th a t  th o se  who u t i l i s e  them do so 

w i th  such incom pe tence  t h a t  th e  p o t e n t i a l i t i e s  a re  

n u l l i f i e d .  T h is  Incom pe tence  i s  m a n ife s te d  in  s e v e ra l 

ways. Those who use s c i e n t i f i c  m e thods , in f lu e n c e d  b y  

t h e i r  m e thods, may make assu m p tio n s  a b o u t p o l i t i c s  and 

man th a t  a re  u n w a rra n te d . The a t te n p te d  e l im in a t io n  o f  

th e  v a lu e s  o f  th e  s c h o la r  from  h is  w ork may make him  

assume th a t  m en 's  v a lu e s  do n o t  in f lu e n c e  t h e i r  a c t io n s ;  

o r  th e  sea rch  f o r  r u le s  e x p re s s in g  c o r r e la t io n s  between
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m en 's  b e h a v io r  and fa c t o r s  e x te rn a l to  men may le a d  th e  

s c h o la r  to  assume t h a t ,  g iv e n  a s u f f i c i e n t l y  advanced 

s ta te  o f  re s e a rc h  te c h n o lo g y , we c o u ld  p r e d ic t  w ith  

e x a c t i tu d e  m en 's  a c t i v i t i e s  from  e le m en ts  o f  t h e i r  

e n v iro n m e n ts ,19 A n o th e r ty p e  o f  incom pe tence  i s  th e  

i n f l a t i o n  o f  th e  u s e fu ln e s s  o f  s c i e n t i f i c  m ethods u n t i l  

a l l  o th e r  sou roes  o f  p o l i t i c a l  know ledge a re  c o n s id e re d  

o f  n e g l ig ib le  im p o r ta n c e .2® Ih e re  s c i e n t i f i c  m ethods may 

be a c c e p te d  as a p ro d u c t iv e  supp lem ent to  p r e e x is t in g  

m e thods o f  g a in in g  u n d e rs ta n d in g , s c i e n t i f i c  m ethods a re  

n o t  n e c e s s a r i ly  a d m itte d  to  be cap ab le  o f  e v e ry th in g  th a t  

o th e r  m ethods can do , and so a t o t a l  s u b s t i t u t io n  can 

o n ly  do harm . Such an a b s o lu t is t  a t t i t u d e  can le a d  to  a 

d is t o r t e d  s e le c t io n  o f  d a ta  to  be g a th e re d , fa v o r in g  

th o s e  d a ta  t h a t  a re  m ost e a s i ly  o b ta in e d  by s c i e n t i f i c  

m e th o d s . Thus an in v e s t ig a to r  may re fu s e  to  c o n s id e r  

a n y th in g  th a t  f a l l s  o u ts id e  o f  th e  p re s e n t t im e  o r  o f  a 

c e r t a in  g e o g ra p h ic a l a re a  w here, f o r  exam ple, th e  gove rn ­

m ent i s  o f  a k in d  th a t  makes c e r ta in  re s e a rc h  te c h n iq u e s  

p r a c t i c a b le . 21 An o v e r ly  p a ro c h ia l v ie w  o f  what in fo rm a ­

t io n  i s  needed may a r is e  from  an e x c e s s iv e  r e l ia n c e  n o t 

o n ly  on s c i e n t i f i c  m e thods, b u t a ls o  more p a r t i c u la r l y  on 

q u a n t i t a t i v e  m ethods.
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The b l in d  t r a n s fe r  o f  th e  s t r i v i n g  f o r  q u a n t i t a ­
t i v e  m easurem ent* to  a f i e l d  In  w h ich  th e  
s p e c i f i c  c o n d it io n s  a re  n o t  p re s e n t w h ich  g iv e  i t  
I t s  b a s ic  im p o rta n c e  In  th e  n a tu r a l  s c ie n c e s , I s  
th e  r e s u l t  o f  an e n t i r e l y  un founded  p r e ju d ic e .
I t  i s  p o s s ib ly  re s p o n s ib le  f o r  th e  w o rs t  a b e r ra ­
t io n s  and a b s u r d i t ie s  p roduced  by s c ie n t is m  in  
th e  s o c ia l  s c ie n c e s . I t  n o t  o n ly  le a d s  f r e q u e n t ­
l y  to  th e  s e le c t io n  f o r  s tu d y  o f  th e  m os t I r r e l e ­
v a n t a s p e c ts  o f  th e  phenomena because th e y  happen 
to  be m e a s u ra b le , b u t  a ls o  to  "m easurem en ts" and 
a ssu m p tio n s  o f  n u m e r ic a l v a lu e s  w h ic h  a re  
a b s o lu te ly  m e a n in g le s s .22

O th e r k in d s  o f  incom pe tence  a re  a l le g e d  to  be 

c h a r a c t e r i s t i c  o f  th o s e  who use  s c i e n t i f i c  m e thod s , 

a lth o u g h  th e se  f a u l t s  a re  n o t  n e c e s s a r i ly  im p l ie d  b y  th e  

m ethods th e m s e lv e s . One such s in  i s  th e  c o n fu s in g  

ja rg o n - la d e n  s t y le  th a t  i s  s a id  to  be so p r e v a le n t  in  

s c i e n t i f i c  p o l i t i c a l  w r i t i n g  th a t  th e  f in d in g s  o f  

s c i e n t i f i c  p o l i t i c s ,  w he the r im p o r ta n t  and in t e r e s t i n g  o r  

n o t ,  a re  in c o m p re h e n s ib le  to  th e  la y  r e a d e r .23 A n o th e r  

a l le g e d  f a u l t  i s  th e  m aking  o f  a r b i t r a r y  d e c is io n s ,  w h ich  

make th e  c o n c lu s io n s  o f  a s tu d y  v e ry  d i f f e r e n t  fro m , and 

even o p p o s ite  to ,  w hat th e y  w ou ld  be i f  o th e r ,  no more 

a r b i t r a r y ,  d e c is io n s  were made. M ls c la s s i f i c a t io n  l a  a 

common e x a m p le .24 Some have a t ta c k e d  th e  ten d e n cy  o f  

th o s e  who use  s c i e n t i f i c  m ethods to  c o n c e n tra te  on 

in d iv id u a ls  and s m a ll g roup s  as u n i t s  o f  a n a ly s is ,  m aking 

c o n c lu s io n s  a b o u t m a c r o - p o l i t ic s  from  in d iv id u a l  and
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s m a ll-g ro u p  b e h a v io r ,  b u t n o t  re c o g n is in g  th a t  th e  l a t t e r

n o t  o n ly  a f f e c t s ,  b u t a ls o  i s  a f fe c te d  b y , p o l i t i c a l

25a g g re g a te s  such as s ta te s .  Twenty y e a rs  ago , how ever, 

Kayek accused th e  " s c ie n t i s t s ”  o f  th e  o p p o s ite  f a u l t .  He 

c la im e d  th a t  th e y  so u g h t law s  g o v e rn in g  a g g re g a te s  w h ich  

th e y  s im p ly  acce p te d  as e x is t in g ,  w ith o u t  q u e s t io n in g  

w h e th e r the se  a g g re g a te s  were a n y th in g  more than  a 

c o l le c t io n  o f  u n re la te d  e lem en ts  lumped u n d e r one name in  

th e  p o p u la r  v o c a b u la ry . "The s o c ia l  s c ie n c e s " ,  he w ro te , 

" . . . d o  n o t  d e a l w ith  'g iv e n *  w ho les b u t  t h e i r  ta s k  i s  to  

c o n s t i t u t e  the se  w ho les by c o n s t r u c t in g  m odels  from  th e  

f a m i l i a r  e le m e n ts . . . . "  These m odels sh o u ld  be " p r e c is e  

d e s c r ip t io n s ] " ,  w h ich  "s e p a ra te . . *  th e  s ig n i f i c a n t  from  th e  

a c c i d e n t a l . . . . *  What Hayek d e c r ie d  s c i e n t i f i c  p o l i t i ­

c a l s tu d ie s  f o r  la c k in g  seems now to  be a m a jo r  c h a ra c ­

t e r i s t i c  o f  th e  work o f  th e  u s e rs  o f  s c i e n t i f i c  m e thods,

27e s p e c ia l ly  th e  " b e h a v io r a l ie t s " .

In  sum, i t  i s  a rgued th a t  s c i e n t i f i c  m ethods do n o t  

a id  th e  u n d e rs ta n d in g  o f  p o l i t i c s  because:

1 . P a c ts  and v a lu e s  a re  in s e p a ra b le  in  p o l i t i c s .

2 . A l l  p o l i t i c a l  f a c t s  a re  s u b je c t iv e ,  

and because s c i e n t i f i c  m ethods:

1 . T e l l  ub no more than  do n o n - s c ie n t i f i c  m ethods.
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2 . T e l l  us o n ly  a b o u t t r i v i a l  th in g s .

3. A re  co n d u c ive  to  fa ls e  a ss u m p tio n s .

4. Tend to  l i m i t  th e  in fo rm a t io n  and th e  n o n -s c ie n -  

t i f i c  m ethods used .

5. A re  used In c o m p e te n t ly .

H a v in g  scanned th e  m a jo r a rgum ents o o n c e m in g  th e  

p o s s i b i l i t y  o f  s c i e n t i f i c  methods b e in g  p r o f i t a b le  f o r  

im p ro v in g  know ledge o r  u n d e rs ta n d in g  o f  p o l i t i c s ,  we 

s h a l l  c o n s id e r  some argum ents w h ich  t r e a t  th e  d e s ir a ­

b i l i t y  o f  u s in g  such m e thods, ta k in g  in t o  a c c o u n t t h e i r  

e f f e c t s  on th e  w o r ld  as a w ho le . There  i s  l i t t l e  

e x p l i c i t  a rg u m e n ta tio n  on th e  a f f i r m a t iv e  s id e ,  p e rh a p s  

because o f  th e  w idesp read  assum p tion  th a t  an in c re a s e  in  

know ledge  and u n d e rs ta n d in g  i s  good in  i t s e l f .  O cca s io n ­

a l l y ,  how eve r, t h i s  p o in t  i s  made, e s p e c ia l ly  when i t  

m ig h t seem d o u b t fu l .  U s u a lly  s p e c i f ic  advances o f  know­

le d g e  th ro u g h  s c i e n t i f i c  m ethods a re  adduoed, and th e  

r e s u l t in g  ad van tages  f o r  governm ent p o lic y m a k in g  o r  f o r  

o th e r  g o a ls  a re  e x p la in e d .28 On th e  o th e r  B id e , th o s e  

who b e l ie v e  th a t  s c i e n t i f i c  m ethods add n o th in g  to  

p o l i t i c a l  know ledge , o r  even d e t r a c t  from  i t  by  d is p la c ­

in g  o th e r  m ethods, can a rgue  th a t  such m ethods a re  harm­

f u l  f o r  th a t  v e ry  re a s o n . H owever, i t  i s  a ls o  p o s s ib le
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f o r  one pe rson  b o th  to  c r e d i t  s c i e n t i f i c  m ethods w ith  th e  

A b i l i t y  to  h e lp  in c re a s e  know ledge , and to  a s s e r t  th a t  

th e y  a re  s t i l l  d e t r im e n ta l .  The m aking  o f  p o l i c y ,  f o r  

exam ple , r e q u ire s  v a lu e s  and an e s t im a te  o f  th e  con* 

d i t i o n s  o f  th e  f u t u r e ,  and s in c e ,  i t  i s  a rg u e d , s c ie n ­

t i f i c  m ethods can s u p p ly  n e i th e r  v a lu e s  n o r  p r e d ic t io n s ,  

an e x c e s s iv e  em phasis on such m ethods w i l l  h a n d ica p  

p o l i c y - m a k e r s . A c c o r d in g  to  a n o th e r  a rgum en t, th e  use 

o f  s c i e n t i f i c  m ethods te n d s  to  lu r e  th e  u s e rs  in t o  a 

b e l i e f  t h a t  th e y  can c o l le c t  in  one p la c e  a l l  th e  

in fo r m a t io n  n e c e s s a ry  to  d i r e c t  s o c ie ty  a b s o lu te ly  from  

th e  c e n te r ,  a b e l i e f  w h ich  i s  b o th  fa ls e  and p e r n ic io u s .^ ®  

S t i l l  a n o th e r opponen t o f  s c i e n t i f i c  m ethods c la im s  t h a t  

th o se  who use them a re  p rone  to  make q u a n t i t a t i v e ,  r a th e r  

than  more t r a d i t i o n a l  q u a l i t a t i v e ,  d i s t i n c t i o n s  betw een 

th in g s .  D is t in c t io n s  between k in d s  o f  governm en t a re  an 

exam ple , and "e ve ryo n e  knows what fo l lo w s  from  th e  

d e m o n s tra t io n . . . th a t  th e re  i s  o n ly  a d i f f e r e n c e  o f  de g re e  

between l i b e r a l  dem ocracy and communism in  re g a rd  to  

c o e rc io n  and freedom . "-51 In  a passage quo ted  above , 

B e r tra n d  de Jo u v e n e l p o in te d  o u t  th e  s p e c ia l d o c t r in a l  

n a tu re  o f  p o l i t i c a l  th e o ry  as opposed to  s c i e n t i f i c  

th e o ry .  He then added:
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Why la  p o l i t i c a l  a o ie n ce  r i c h  in  n o rm a tiv e  
th e o r ie s ,  d e f i c ie n t  in  • r e p r e s e n ta t iv e *  th e o ry ?
O n ly  a f o o l  w ou ld o p in e  t h a t  th e  m a s te rs  o f  th e  
p a s t  were in c a p a b le  o f  e s ta b l is h in g  th e  l a t t e r :  
th e y  m ust have been u n w i l l in g *  And why? The 
reason  may l i e  i n . . . [ V j  sense o f  d a n g e r. * . . ^ 2

The "d a n g e r*  l i e s  in  th e  c o n f l i c t  between p r e c e p t iv e

p o l i t i c a l  p h ilo s o p h y  and f a c t u a l  p o l i t i c a l  s c ie n c e *  The

fo rm e r  has a lw a ys  ta u g h t p o l i t i c a l l y  a c t iv e  p e rso n s  to  be

m o ra l by means o f  two p h ra s e s : You oan n o t  do t h i s ,  and

T h is  1 b w hat i s  done* W ith o u t th e se  two s a n c t io n s  o f

p r a c t i c a l i t y  and custom , p u re  n o rm a tiv e  s ta te m e n ts  w ou ld

n o t  have succeeded in  in f lu e n c in g  th o se  in  pow er. B u t

f a c t u a l  p o l i t i c a l  s c ie n c e  "b y  i t s  v e ry  n a tu r e "

p u l l s  down what th e  p re c e p t iv e  s c ie n c e  has b u i l t  
u p . Where th e  p re c e p t iv e  s c ie n c e  s tre s s e d  *You 
can n o t , "  f a c t u a l  s c ie n c e  i s  bound to  o b s e rv e  
th a t  "You c a n " ; and what th e  p re c e p t iv e  s c ie n c e  
in d ic a te s  as "W hat i s  done" i s  d e n ie d  by th e  
f in d in g s  o f  f a c t u a l  s c ie n c e . . . .  A f a c t u a l  s c ie n c e  
in  t h i s  re a lm  i s  th e r e fo r e  dangerouB m e d ic in e  f o r  
weak m o ra l c o n s t ! t u t io n s . 33

We have c o n s id e re d  some o f  th e  m ain a rgum en ts  f o r  and 

a g a in s t  th e  use o f  s c i e n t i f i c  m ethods in  th e  s tu d y  o f  

p o l i t i c s *  I m p l i c i t  in  th e  a rgum ents  a re  v a r io u s  c r i t e r i a  

by  w h ich  to  ju d g e  w h e th e r a m ethod cam be p r o f i t a b le  in  

th e  s tu d y  o f  p o l i t i c s .  Some h o ld  th a t  th e  method sho u ld  

h e lp  d is t in g u is h  s ta te m e n ts  o f  f a c t  from  s ta te m e n ts  o f
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v a lu e  and e l im in a te  o r  d e f in e  e r r o r s  a r is in g  from  

s u b je c t i v i t y .  O th e rs  b e l ie v e  t h a t  th e  method sho u ld  

e n a b le  i t s  u s e r  to  base h is  f a c t u a l  s ta te m e n ts  on c e r ta in  

v a lu e s  and a s s u m p tio n s , o r  to  r e a l is e  w h ich  v a lu e s  and 

a s s u m p tio n s  a re  i m p l i c i t  in  h is  s ta te m e n ts . B o th  o f  

th e s e  o p in io n s  assume a g o a l o f  im p ro v in g  know ledge and 

u n d e rs ta n d in g  o f  p o l i t i c s ,  b u t  th e y  a re  based on d i f f e r ­

e n t  a s s u m p tio n s  a b o u t th e  n a tu re  o f  p o l i t i c a l  know ledge 

and u n d e rs ta n d in g .  In  s p i t e  o f  t h i s  d i f f e r e n c e ,  th e re  

a re  some b ro a d  c r i t e r i a  on w h ich  th e  v a r io u s  a rgum en ts  

c i t e d  above do n o t  d is a g re e .  The know ledge a c q u ira b le  by 

th e  m ethod in  q u e s t io n  sh o u ld  be e i t h e r  in a c c e s s ib le  by 

o th e r  m ethods o r  more e a s i ly ,  more c o n v e n ie n t ly ,  m ore 

r e l i a b l y ,  o r  in  some o th e r  way p r e fe r a b ly  reached  by  t h i s  

m ethod tha n  by  o t h e r s . - T h is  know ledge sh o u ld  be a b o u t 

s u b je c ts  t h a t  a re  somehow ■ in te r e s t in g "  o r  • im p o r ta n t * ,  

r a t h e r  tha n  " t r i v i a l "  o r  " in c o n s e q u e n t ia l" .  And th e  

know ledge sh o u ld  n o t  have d e t r im e n ta l e f f e c t s  on th e  

w o r ld  th a t  o u tw e ig h  i t s  b e n e f ic ia l  e f f e c t s  on p o l i t i c a l  

s c ie n c e . Thus we have fo u r  c r i t e r i a  f o r  th e  a b i l i t y  o f  a 

m ethod to  be p r o f i t a b le .  P ro p o n e n ts  and opponen ts  o f  

s c i e n t i f i c  m ethods ag re e  on th e se  c r i t e r i a ,  and we can 

a d o p t them f o r  o u r s tu d y  o f  q u a n t i t a t iv e  m ethods.
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Remembering o u r  d e f i n i t i o n  o f  w hat i£ _ u M f U l ,  we © h a ll 

©ay t h a t  q u a n t i t a t i v e  m ethod©, an d , in  p a r t i c u la r ,  

s e a l in g ,  a re  u s e fu l  In  th e  s tu d y  o f  th e  U n ite d  S ta te s  

Supreme C o u rt i f  th e y  have :

1 . Im p roved  know ledge  o r  u n d e rs ta n d in g .

2 . Done so b e t t e r  than  o th e r  m e thods.

3 . Done so a b o u t th in g s  in t e r e s t in g  o r  im p o r ta n t .

4. N o t caused more harm than  good in  th e  p ro c e s s .

In  s e e k in g  to  d is c o v e r  w h e th e r th e s e  c r i t e r i a  have

been m e t, we s h a l l  need to  ask  o u rs e lv e s  many q u e s t io n s ,  

sug g e s te d  by  th e  fo re g o in g  a rgum en ts . In  c o n s id e r in g  th e  

f i r s t  c r i t e r i o n ,  we s h a l l  a s k :

1 . Have v a lu e s  s u c c e s s fu l ly  been s e p a ra te d  from  f a c t s  

w i th  q u a n t i t a t iv e  m e thods, o r  have v a lu e s  in f lu e n c e d  

f a c t s  b u t  been o b scu re d  by  q u a n t i t a t iv e  m ethods? What 

v a lu e s ,  i f  a n y , have a f fe c te d  th e  r e s u l t s  o f  q u a n t i t a t i v e  

s tu d ie s ?

2. Has s u b je c t i v i t y  s u c c e s s fu l ly  been removed from  

q u a n t i t a t iv e  s tu d ie s ,  o r  has i t  rem ained? I f  th e re  I s  

s u b je c t i v i t y ,  i s  i t  made a p p a re n t o r  obscured?

3. Have q u a n t i t a t iv e  m ethods le d  t h e i r  u s e rs  to  

c o n c e n tra te  t h e i r  a t t e n t io n  on c e r ta in  k in d s  o f  p ro b le m s  

o r  on c e r ta in  a re a s  o f  s tu d y , o r  to  ig n o re  n o n - q u a n t i ta -
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t i v e  m ethods, w ith  the  r e s u l t  th a t  o u r v ie w  o f  th e  

s u b je c t  u n d e r s tu d y  I s  d is to r te d  and o u r u n d e rs ta n d in g  o f  

i t  e i t h e r  ie  n o t  augmented o r  i s  hampered?

4. I f  th e  u s e rs  o f  q u a n t i t a t iv e  methods have ga ined  

u n d e rs ta n d in g  w ith  th e se  m ethods, have th e  u s e rs  c o n fin e d  

t h e i r  u n d e rs ta n d in g  to  them se lves  by  p re s e n t in g  t h e i r  

f in d in g s  in  a J a r g o n - f i l le d  o r  o th e rw is e  in c o m p re h e n s ib le  

manner?

In  d e a l in g  w ith  th e  second c r i t e r i o n ,  we sh o u ld  a sk :

1 . Have non- q u a n t i t a t l v e  s tu d ie s  o f  th e  Supreme C o u rt 

con fuse d  f a c t s  w ith  va lues?  Have any v a lu e s  i m p l i c i t  in  

th e  r e s u l t s  been d e f in e d  o r  have th e y  been obscured?

2* Have n o n - q u a n t i ta t iv e  s tu d ie s  p re s e n te d  c o n c lu s io n s  

p a r t l y  stem m ing from  th e  s u b je c t i v i t y  o f  th e  i n v e s t i ­

g a to rs ?

5# Have n o n - q u a n t i ta t iv e  m ethods been accom panied b y  

c a re le s s  c o l le c t io n  o f  in fo r m a t io n ,  c a re le s s  re a s o n in g , 

o r  th e  In f lu e n c e  o f  e lem en ts  o f  "oommon s e n s e ", le a d in g  

to  u n ju s t i f i e d ,  in c o r r e c t ,  o r  m e a n in g le ss  c o n c lu s io n s ?

The t h i r d  c r i t e r io n  re q u ire s  us to  a s k : Has th e

a p p l ic a t io n  o f  q u a n t i t a t iv e  m ethods to  th e  s tu d y  o f  th e  

Supreme C o u rt tu rn e d  o u r  a t t e n t io n  to ,  and g iv e n  us an 

u n d e rs ta n d in g  o f ,  more o r  le s s  in t e r e s t in g ,  and more o r
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le » a  im p o r ta n t ,  s u b je c ts  than hare  n o n -q u a n t i ta t iv e  

methods?

The fo u r th  c r i t e r io n  suggests th e  fo l lo w in g  

q u e s t io n s :

1* Have q u a n t i t a t iv e  s tu d ie s  o f  th e  Supreme C o u rt 

changed the  knowledge o r  a t t i t u d e s  o f  pe op le  in  such a 

way as to  be h a rm fu l o r  b e n e f ic ia l?

2 . Have q u a n t i t a t iv e  s tu d ie s  had any o th e r  s ig n i f ic a n t  

e f f e c ts  on th e  w o r ld , in c lu d in g  th e  Supreme C o u rt i t s e l f ?

The n a tu re  o f  th e  t h i r d  and fo u r th  c r i t e r i a  makes i t  

im p o s s ib le  to  de c ide  o b je c t iv e ly  w he the r th e y  a re  m e t, 

s in c e  what i s  im p o r ta n t and what i s  h a rm fu l a re  m a tte rs  

o f  o p in io n .  These two c r i t e r i a  w i l l  occupy, f o r  t h is  

re a s o n , a le s s  im p o r ta n t p la c e  in  o u r d is c u s s io n  than  th e  

f i r s t  two c r i t e r i a .

On th e  b a s is  o f  argum ents f o r  and a g a in s t  the  use  o f  

s c i e n t i f i c  methods in  th e  s tu d y  o f  p o l i t i c s ,  we have 

fo rm u la te d  c r i t e r i a  f o r  th e  p r o f i t a b i l i t y  o f  q u a n t i t a t iv e  

methods in  th e  s tu d y  o f  th e  Supreme C o u rt, and q u e s tio n s  

th a t  w i l l  h e lp  us a p p ly  these  c r i t e r i a .  We can now 

d e c id e  on a s u i ta b le  p la n  f o r  see k ing  an answer to  the  

problem  o f  t h is  pape r.
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Ve have d e r iv e d  and a ta te d  th e  c r i t e r i a  above in  such 

a way th a t  th e y  cou ld  be a p p lie d  to  any q u a n t i t a t iv e  

method used to  s tu d y  th e  Supreme C o u rt. As s ta te d  in  th e  

In t r o d u c t io n  and e x p la in e d  in  S e c tio n  IV ,  how ever, we 

s h a l l  be a b le  to  examine he re  o n ly  one a re a  o f  in q u i r y  

in t o  th e  C o u rt, the  a t t i t u d e s  o f  th e  J u s t ic e s ,  and o n ly  

one q u a n t i t a t iv e  method used in  t h i s  a re a , s c a l in g .  To 

a p p ly  th e  c r i t e r i a  w hich we have fo rm u la te d  to  e v a lu a te  

s c a l in g ,  i t  w i l l  be n e ce ssa ry , because o f  th e  second 

c r i t e r i o n ,  to  t r e a t  b o th  n o n - q u a n t i ta t iv e  m ethods and 

s c a l in g  w ith  ab ou t equa l a t t e n t io n .  S ince  we want to  

know w hich c h a r a c te r is t ic s  o f  th e  work done w ith  b o th  

k in d s  o f  methods a re  in h e re n t  in  th e  m ethods /them selves 

and w h ich  a re  th e  r e s u l t  o f  the  way th e  m ethods a re  

em ployed, we m ust d is t in g u is h  th e  m ethods, t h e i r  

th e o r ie s ,  and t h e i r  a c tu a l a p p l ic a t io n s  from  each o th e r .  

F i r s t ,  th e re fo re ,  f o r  each k in d  o f  m ethod, we s h a l l  

examine th e  methods in  th e o ry  and p r a c t ic e ,  to  f in d  o u t 

how th e y  m ig h t work and do w ork . Then we s h a l l  s u b je c t  

them, b o th  in d iv id u a l l y  and in  com parison , to  c r i t i c i s m ,  

based on o u r fo u r  c r i t e r i a .  F in a l l y  we s h a l l  o f f e r  an 

answer (a  p a r t i a l  one d e a lin g  w ith  s c a l in g  a lo n e ) to  th e

q u e s tio n  asked a t  th e  b e g in n in g  o f  t h is  p a p e r.
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III

N o n -q u a n t i ta t iv e  M ethods 

B e in g  a p p o in te d  f o r  l i f e ,  th e  J u e t lc e e  o f  th e  Supreme 

C o u rt a re  Immune from  one form  o f  cheek by th e  p e o p le , 

re m ova l from  o f f i c e ,  and u n t i l  more s o p h is t ic a te d  m ethods 

o f  c o n t r o l  mere acknow ledged to  o p e ra te ,  I t  c o u ld  be 

assumed th a t  th e  J u s t ic e s  were b a s ic a l ly  " p o l i t i c a l l y  

n o n r e s p o n s l b l e " , a  f a c t  in c o n g ru e n t w ith  t h e i r  g r e a t  

pow er in  a su p p o se d ly  p o p u la r  gove rnm en t. "The d ilem m a 

was once re s o lv e d  by re c o u rs e  to  th e  f i c t i o n  t h a t  th e  

C o u rt has no pow er; i t  m e re ly  a p p l ie s  th e  C o n s t i tu t io n  

w h ic h , in  some m y s t ic a l  way, i s  a lw ays  th e  h ig h e s t  

e x p re s s io n  o f  th e  p e o p le 's  w i l l . " ^  As l a t e  as 1936 , th e  

C o u rt in  i t s  o p in io n s  "propounded w ith  a s t r a ig h t  fa c e "  

t h i s  " 'y a r d s t i c k  t h e o r y '"  o f  o b je c t iv e  a p p l ic a t io n  o f  th e  

C o n s t i tu t io n  to  q u e s tio n e d  la w s * ^  A t th e  same t im e , 

how eve r, th e  C o u rt i t s e l f ,  by  th e  v i t r i o l i c  a t ta c k s  o f  

d is s e n te r s  a g a in s t  th e  v iew s  o f  th e  m a jo r i t y  and by 

J u s t ic e  "R o b e r ts ' s tra n g e  w a ve rin g s  and w a n d e r in g s " ^ ,  

began to  make i t  c le a r  to  th e  p u b l ic  th a t  " th e  Supreme 

C o u r t . • .a lw a y s  has been and, so lo n g  as i t  r e ta in s  i t s  

p re s e n t pow ers , a lw ays  w i l l  be a p o l i t i c a l  i n s t i t u ­

t i o n . " ^ 8
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Thus I t  I s  g e n e r a l ly  a d m itte d  by  s tu d e n ts  o f  th e  

C o u r t ,  re g a rd le s s  o f  t h e i r  m ethods o f  s c h o la r s h ip ,  t h a t  

th e  a t t i t u d e s  o f  th e  in d iv id u a l  J u s t ic e s  h a re  some 

in f lu e n c e  on th e  way th e y  d e c id e  p a r t i c u la r  q u e s t io n s .  

There  i s  no g e n e ra l ag ree m en t, how eve r, on j u s t  w hat th e  

a t t i t u d e s  o f  ezch J u s t ic e  a re ,  o r  on w hat a t t i t u d e s  each 

J u s t ic e  bases h is  d e c is io n s .  And i t  i s  on t h i s  q u e s t io n  

t h a t  th e  u s e rs  o f  q u a n t i t a t iv e  m ethods o f te n  d i f f e r  from  

th o s e  who use  n o n - q u a n t i ta t iv e  m e thods.

In  o r d e r  to  make a th o ro u g h  com parison  o f  no n - 

q u a n t i t a t i v e  m ethods o f  s tu d y in g  J u s t ic e s '  a t t i t u d e s  w ith  

th e  q u a n t i t a t i v e  m ethod o f  s c a l in g ,  we m ust I n v e s t ig a te  

b o th  th e  th e o ry  and th e  o p e ra t io n  o f  each. In  th e  case 

o f  s c a l in g ,  th e  th e o ry  i s  e x p l i c i t l y  s ta te d  b y  th o s e  who 

use  th e  m ethod . Ve can th u s  b e g in  by  e xa m in in g  th e  

th e o r y ,  and go on by d is c o v e r in g  how i t  i s  used and w ha t 

i t s  use  a c h ie v e s . Non- q u a n t i t a t iv e  m e thods , ho w eve r, do 

n o t  have a s in g le ,  a r t i c u la t e d  th e o ry ,  and th e re  a re  many 

m e thods, each o p e ra t in g  a c c o rd in g  to  i t s  own u n s ta te d  

th e o ry .  T h e re fo re ,  a lth o u g h  o u r  d is c u s s io n  o f  s c a l in g  

w i l l  p roceed  from  th e o ry  to  p r a c t ic e ,  we s h a l l  move in  

th e  o p p o s ite  d i r e c t io n  in  a n a ly z in g  n o n - q u a n t i t a t iv e  

m e thods, and t h i s  i s  th e  a n a ly s is  w h ich  we s h a l l  u n d e r ta k e
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f i r s t .

In  a s h o r t  p a p e r such as t h i s  w h ich  exam ines non­

q u a n t i t a t i v e  w ork in  o rd e r  to  e v a lu a te  th e  q u a n t i t a t iv e ,  

no p re te n s e  can he made a t  m aking a s u rv e y  o f  th e  non- 

q u a n t i t a t l v e  s tu d ie s  d ra w in g  c o n c lu s io n s  a b o ttt J u s t ic e s '  

a t t i t u d e s .  We can , how ever, c o n s id e r  a s m a ll sam ple o f  

w r i t i n g s  r e p r e s e n ta t iv e  o f  d i f f e r e n t  k in d s  o f  n o n - 

q u a n t i t a t i v e  s c h o la rs h ip ,  and we s h a l l  do so , p ro c e e d in g  

in  o rd e r  o f  in c r e a s in g  s o p h is t ic a t io n  o f  m e thods. The 

le a s t  s o p h is t ic a te d  method i s  p u re  c o m p ila t io n  o f  th e  

J u s t i c e s '  own w r i t in g s ,  u s u a l ly  t h e i r  w r i t t e n  o p in io n s .  

T h is  m ethod does n o t  r e a l l y  c la im  to  d is c o v e r  a t t i t u d e s ,  

h u t  s im p ly  to  p re s e n t m a te r ia l  f o r  a n a ly s is  hy  o th e r s .

B u t th e re  a re  th o s e  xho do c la im  to  re v e a l th e  

J u s t ic e s '  a t t i t u d e s ,  hy means o f  o n ly  a s l i g h t  e m b e ll is h ­

m ent on p u re  c o m p ila t io n .  Exam ples in c lu d e  th e  sum m aries 

o f  Supreme C o u rt te rm s  fou nd  e s p e c ia l ly ,  h u t  n o t  s o le ly ,  

in  la w  j o u r n a ls . 59 T y p ic a l ly ,  in  such a r t i c l e s ,  th e  

cases d e c id e d  d u r in g  th e  te rm  a re  g rouped  in t o  le g a l  

c a te g o r ie s ,  such as  F e d e ra l power and s ta te  pow er, and 

f u r t h e r  d iv id e d  in t o  s u b -g ro u p s . The d is c u s s io n  o f  each 

case i s  p re fa c e d  w ith  comments on i t s  backg roung  and i t s  

im p l ic a t io n s .  Then th e  C o u r t 's  d e c is io n  i s  summarized
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and I t s  e f f e c t  i a  e x p la in e d  o r  p r e d ic te d .  The d is s e n t in g  

o p in io n s  a re  a ls o  sum m arized, and o c c a s io n a l ly  th e  a u th o r  

e xp re sse s  h is  own Judgm ent on w hat th e  C o u rt sh o u ld  have 

d e c id e d . In  c la s s i f y in g ,  sum m a riz in g , and p u t t in g  in t o  

t h e i r  p r a c t i c a l  c o n te x ts  th e  o p in io n s ,  such s tu d ie s  a re  

m ore advanced tha n  a n th o lo g ie s .  S in c e , how eve r, th e  m ain 

p u rp o se  o f  th e s e  s u rv e y s  i s  to  d e te c t  changes in  le g a l  

p r in c ip le s  and n o t  J u s t ic e s '  a t t i t u d e s ,  we can u n d e rs ta n d  

th e  f a i l u r e  to  he more c r i t i c a l  in  th e  p r e s e n ta t io n  o f  

th e  a t t i t u d e s .

Ih e n  th e  pu rpo se  o f  a s tu d y  i s  to  re v e a l th e  a t t i ­

tu d e s  o f  a J u s t ic e ,  such a method i s  le s s  easy to  a c c e p t.  

One s tu d y  o f  B rennan , f o r  e x a m p le ,40 s ta te s :  "U ndoub ted ­

l y ,  th e  m ost a c c u ra te  sou rce  o f  th e  t r u e  n a tu re  o f  M r, 

J u s t ic e  B re n n a n 's  le g a l  c h a r a c te r is t ic s  and ju r is p r u d e n ­

t i a l  le a n in g s  a re :  f i r s t ,  h is  d e c is io n s  in  th e  New

J e rs e y  c o u r ts ;  second, h is  w r i t t e n  s ta te m e n ts  and p u b l ic  

a d d re s s e s ; and t h i r d ,  h is  d e c is io n s  as A s s o c ia te  J u s t ic e  

o f  th e  U n ite d  S ta te s  Supreme C o u r t . T h e  a u th o rs  

p roceed  to  p re s e n t s e le c t io n s  from  th e se  sou rces  and to  

g e n e ra liz e  th e re f ro m , w ith o u t  m ak ing  any in t e r p r e t a t io n s  

o f  t h e i r  own and w ith o u t  q u e s t io n in g  th e  p o s s ib le  

e x is te n c e  o f  a d iv e rg e n c e  between th e  J u s t ic e 's  s ta te d
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o p in io n s  and h is  a c tu a l a t t i t u d e s .  In c lu d e d  a re  s ta te **  

nanIt, made to  a h o s t i le  S e n a to r in  te s t im o n y  p re c e d in g  

o o n f l r a a t io n  o f  B re n n a n ’ s a p p o in tm e n t, a b o u t h is  v ie w  o f  

th e  r i g i d i t y  o r  a d a p t a b i l i t y  o f  th e  C o n s t i tu t io n  o v e r  

t in e .  The m ethods used in  th e  s tu d ie s  so f a r  m e n tio n e d  

make them u n s o p h is t ic a te d  as a id s  to  u n d e r lA a n d ln g  th e  

J u s t ic e s ’ a t t i t u d e s .

A second g roup  o f  s tu d ie s  ve m ig h t c a l l  m e th o d o lo g i­

c a l l y  s e a l- s o p h is t ic a te d .  These do e v e ry th in g  done by 

th e  f i r s t  g ro u p , b u t ,  i n  a d d i t io n ,  th e y  s u b je c t  th e  

J u s t ic e s ’ o p in io n s  to  more e x te n s iv e  in t e r p r e t a t io n  o r  

r e l y  p a r t l y  on sou rces  o th e r  than  th e  w r i t in g s  o f  th e  

J u s t ic e s .  Such i s  th e  tre a tm e n t o f  J u s t ic e s '  a t t i t u d e s  

in  T.A. M ason’ s The Supreme C o u rt:  P a lla d iu m  o f  Freedom . 4g 

In  a d d i t io n  to  r e s t a t in g  th e  J u s t ic e s '  e xp resse d  o p in io n s  

in  c o n c is e  fo rm . Mason d iv id e s  th e  J u s t ic e s  in t o  two 

g ro u p s , c o n t ra s ts  th e  p r in c ip le s  fo l lo w e d  by  th e  g ro u p s , 

and g e n e ra liz e s  a b o u t t h e i r  b e h a v io r ,  as d is t in g u is h e d  

fro ®  t h e i r  o p in io n s .  The F r a n k fu r te r - P la r k - T O i l t ta k e r -  

H a r la n -S te w a tt  g ro u p , f o r  in s ta n c e ,  i s  " in c l in e d  to  pay 

g r e a te r  d e fe re n c e  to  p re s u m p tio n  o f  c o n s t i t u t i o n a l i t y "  

and g e n e r a l ly  fa v o rs  " p u b l ic  po w e r" o v e r  " in d iv id u a l  

r i g h t s " . 4^ F r a n k fu r te r ,  e s p e c ia l ly ,  i s  "v e h e m e n tly
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opposed to  the  p re fe r re d  freedom co n ce p t*44, which i s  the 

g u id in g  d o c t r in e ,  a cco rd in g  to  Mason, o f  the  W arren- 

B la c k -  Douglas-Brenn an g ro u p .4^

In  h e r b io g ra p h y  o f  F ra n k fu r te r4**, Helen S. Thomas 

r e l ie s  a lm o s t e x c lu s iv e ly  on h is  w r i t in g s  as so u rc e s .*

Her te ch n iq u e  i s  to d iv id e  the  oases in to  groups 

a c c o rd in g  to  s u b je c ts  and, ta k in g  one s u b je c t as a t im e , 

to  d e s c r ib e  F r a n k fu r te r 's  o p in io n s  in  th e  re le v a n t  cases. 

She a ls o  compares h is  o p in io n s  w ith  those  o f  o th e r  

J u s t ic e s ,  most o fte n  B la c k . F in a l ly  she e x p la in s  

F r a n k fu r te r 's  o p in io n s , by naming the  g e n e ra l p r in c ip le s  

on which th e y  a re  based and which serve to  make a l l  the  

o p in io n s  on each s u b je c t c o n s is te n t.  For exam ple. 

F r a n k fu r te r 's M e s lr e  to  a vo id  t r i v i a  m o tiv a te s  h is  

b e h a v io r  on c e r t io r a r i  problem s and on the  F 5 L A ."4® In  

c i v i l  l i b e r t i e s  q u e s tio n s , F ra n k fu r te r  th in k s  th a t  th e  

C o u rt shou ld  "acknowledge le g is la t iv e  a b i l i t y  to  d e a l w ith  

th e  prob lem s o f  s u b v e rs io n * , and i f  " th e  ju d ic ia r y ,  and

* * [H ]e  has p ro v id e d  a n a ly s ts  w ith  a l i b r a r y  o f  
m a te r ia ls ,  ra n g in g  from  p ie ce s  f o r  The N a tio n  and th e  Wew 
R e n u b lic  to  works on v a ry in g  aspects o f  the  Supreme C ou rt 
h is t o r y  and p e rs o n n e l, . . .  {jTJe has w r i t t e n ,  as o f  th e  end 
o f  th e  1958 Term, two hudred and f o r t y  o p in io n s  o r  Judg­
ments f o r  th e  C o u rt. In  a d d it io n  he has produced o ve r 
two hundred and f i f t y  d is s e n ts  and o ve r one hundred and 
f i f t y  concu rrences. Once a g a in , th e  a n a ly s t  i s  faced  
w ith  an abundance o f  in f o r m a t io n . * ^
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• s p e c ia l ly  th e  Supreme C o u rt, assu res  p ro c e d u ra l p ro te c ­

t io n  f o r  th e  p e o p le , they  have done a l l  th e y  c a n ."  B u t 

" I f  any r e s t r i c t i o n  i s  p laced  upon any in d iv id u a l .  

F r a n k fu r te r  fa v o rs  an " a b s o lu t is t  in te r p r e ta t io n  o f  th e

F i r s t  Amendment", based on th e  " ’ c le a r  and p re s e n t dan- 

49g e r " r u le .  F r a n k fu r te r ,  the  a u th o r  in d ic a te s ,  would 

have v o te d , in  the  S te e l S e izu re  Case o f  1952, a g a in s t  

th e  s te e l com panies, were i t  n o t f o r  the  f a c t  th a t  he 

found  th e  "m a jo r p u b l ic  i n t e r e s t . . . n o t  in  th e  is s u e  o f  

e x e c u tiv e  s e iz u re  ve rsu s  th e  c la im s  o f  th e  s te e l compa­

n ie s  b u t in  th e  b ro a d e r is s u e  o f  e x e c u t iv e - le g is la t iv e  

r e la t io n s  and competences."®® T h is  was, how ever, "one o f  

th e  m ost t r y in g  p e rs o n a l cases o f  h is  c a r e e r . . . , " 51 

Thomas a d m its  th a t  " F ra n k fu r te r  i s  n o t e n t i r e ly  c o n s is ­

t e n t ”  on th e  q u e s tio n  o f  w hich s u b je c ts  a re  o u ts id e  th e  

p ro p e r rea lm  o f  Supreme C ourt d e c is io n ,  because o f  h is  

fa v o r i t is m  tow ard  C o u rt s u p e rv is io n  o f  e d u ca tio n  on th e  

s ta te  le v e l ,  compared w ith  h is  o p p o s it io n  to  th e  r o le  f o r  

th e  C o u rt o f  • ’ s u p e r - le g a l-a id  b u re a u ’ "  o r  "d iv o rc e  c o u r t  

f o r  th e  n a t io n * . 52 B u t she defends th e  c o n s is te n c y  o f  

F r a n k fu r te r 's  o p in io n s  w ith  h is  p re -C o u r t a c t i v i t i e s :  

h is  su p p o rt o f  the  d e fe n da n ts  in  th e  pa lm er R aids and the

S a c c o -V a n z e tti case was due n o t to h is  le f tw a rd  le a n in g ,
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b u t to h is  concern f o r  due p ro ce ss , and the  same h o ld s

53fo r  h is  o p in io n s  on th e  C ourt*

A no the r example o f  s e m i-s o p h le t ic a te d  s c h o la rs h ip  i s

an a r t i c l e  on Brennan by D a n ie l B e r m a n * B e r m a n  uses

th e  J u s t ic e 's  o p in io n s , h is  speeches o u ts id e  th e  C o u rt,

and h is  v o t in g  b e h a v io r to  d is c o v e r  h is  a t t i t u d e s *

S u p p o rtin g  h is  a s s e r t io n  w ith  q u o ta tio n s  from  B re n n a n 's

o p in io n  in  R o th , Berman says, " In  R o th , the  J u s t ic e

s tro v e  v a l ia n t l y  to  p re ve n t h is  r u l in g  from becoming

a n o th e r p re c e d e n t, however o b liq u e , f o r  th e  a b ridgm en t o f
55

th e  freedom to  speak and w r i te  on p u b l ic  q u e s t io n s ."

Among h is  in te r p r e ta t io n s  o f  the  J u s t ic e 's  g e n e ra l 

b e h a v io r ,  Berman c r e d i ts  him w ith  "a  p a s s io n a te  concern 

w ith  th e  r ig h ts  o f  persons accused o f  c r im e s " and w ith  a 

• g re a t  in d ig n a t io n "  a t  im proper p o l ic e  t a c t ic s  and o th e r  

v io la t io n s  o f  the  r ig h t  to  a f a i r  t r i a l . ^  He i s  n o t 

f r ig h te n e d  by b ig  b u s in e ss , and he i s  fa v o ra b le  tow ard 

w o rke rs , as i s  seen in  th e  TELA cases* "A n o th e r g e n e ra l­

iz a t io n  w hich seems w arran ted  on the  baB ia o f  B rennan 's  

f i r s t  ye a r i s  th a t  he shows no in c l in a t io n  to  su b o rd in a te  

th e  in d iv id u a l ’ s r ig h t  to  speak f r e e ly  on p u b lic  ques­

t io n s  to  s o c ie ty 's  r i g h t  to  p ro te c t  i t s e l f  from

'dangerous id e a s * '
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A f i n a l  in s t r u c t iv e  example o f  the  s tu d ie s  o f  t h is

typ e  i s  an a r t i c l e  e n t i t le d ,  *U r. J u s t ic e  W h it ta k e r* ,  by 
58K a r l in  V o lz . H is  sources In c lu d e  W h it ta k e r 's  o p in io n s ,

bo th  b e fo re  and d u r in g  h iB  Supreme C ourt J u s t ic e s h ip ,  and

th e  re a c t io n s  o f  la w ye rs  and o th e rs  to  h is  appo in tm en t

and to  h is  o p in io n s . V o lz  s u c c in c t ly  summarizes h is

c o n c lu s io n s  th u s :

He hews c o n s is te n t ly  to  the  la w  as he u n d e rs ta n d s  
i t  and vo te s  h is  c o n v ic t io n s  in d e p e n d e n tly  o f  any 
p o s s ib le  d iv is io n s  w ith in  th e  C o u rt. . . .N o r  may 
h is  a c t io n  be p re d ic te d  on the  b a s is  o f  any 
l i b e r a l  o r  c o n s e rv a tiv e  b e n t, f o r  he i s  g iv in g  
ev idence o f  b e in g  n e ith e r .  He appears to  be 
n e u t ra l  in  th e  c o n te s t between th e  supremacy o f  
fe d e ra l and s ta te  la w . He g iv e s  e xp re ss io n  to  no 
p re ju d ic e  in  fa v o r  o f  o r  a g a in s t the  e x e rc is e  o f  
fe d e ra l j u r i s d i c t i o n . 59*

♦perhaps to  be in c lu d e d  in  the  s e m i-s o p h is t ic a te d  
g roup a re  a r t i c le s  l i k e  "The F ra n k fu r te r  Im p r in t  as Seen 
by a C o lle a g u e *, w r i t te n  by J u s t ic e  H a rla n .® 0 The a u th o r  
does more than re s ta te  F r a n k fu r te r 's  expressed o p in io n s ,  
b u t c le a r ly  does n o t go as f a r  as he , because o f  h is  
p o s i t io n ,  i s  a b le ; and h is  c lo se  a s s o c ia t io n  w ith  
F ra n k fu r te r  g iv e s  H a rla n  an e x p e r t is e  th a t  a llo w s  him to  
propound an in te r p r e ta t io n  o f  h iB  fe l lo w  J u s t ic e  w ith o u t 
o f f e r in g  any docum entary sources as e v id e n ce . H a rla n  
p o r t ra y s  J u s t ic e  F ra n k fu r te r  as b e in g  nowhere on th e  
c o n v e n tio n a l l ib e ra lis m -c o n s e rv a t is m  spectrum :

For one o f  th e  th in g s  th a t  sh in e s  b r ig h t l y  and 
c o n s is te n t ly  th ro u g h o u t th e  whole o f  M r. J u s t ic e  
F r a n k fu r te r 's  j u d i c i a l  work i s  a f ie r c e  d e te rm in ­
a t io n  to  keep h is  own id e o lo g ie s  and p r e d i le c ­
t io n s  o u t o f  th e  d e c is io n  o f  cases* .. .O n e  cou ld  
p o in t  to  many in s ta n c e s  where he f e l t  com pelled 
to  de c id e  a case q u ite  c o n tra ry  to  h is  p e rs o n a l 
ta s te s . *

F ra n k fu r te r ,  says H a r la n , sought an o b je c t i v i t y  com bin ing
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I t  shou ld  be c le a r  from  the  above exam ples, p a r t ic u ­

l a r l y  th e  l a s t ,  th a t  a s ta g e  o f  e o p h ie t lc a t io n , aa th e  

term  la  used h e re , has no Im p l ic a t io n  o f  a degree o f  

p e r s p ic a c i t y ,  in s ig h t fu ln e s s ,  o r  c o r re c tn e s s , b u t m e re ly  

in d ic a te s  how many k in d s  o f  sou rces a re  used and how many 

k in d s  o f  a n a ly s is  a re  a p p lie d  to  them: i t  i s  m e thodo log ­

i c a l ,  n o t  s u b s ta n t iv e ,  s o p h is t ic a t io n .

When a s tu d y  u t i l i z e s  a w ide v a r ie t y  o f  s o u rc e s , o r  

u n d e rta k e s  a d e ta i le d  a n a ly s is  o f  i t s  so u rce s , we can 

c a l l  i t  m e th o d o lo g ic a lly  s o p h is t ic a te d .  Here th e  s c h o la r  

i s  n o t  c o n te n t to  a cce p t more o r  le s s  a t  fa c e  v a lu e  two 

o r  th re e  k in d s  o f  so u rce s , f o r  example o p in io n s  and v o te s . 

He adds sup p le m e n ta ry  sources to  h is  s tu d y , to  check th e  

p r in c ip a l  ones, o r  he c a r e fu l ly  examines h is  few  s o u rce s , 

t e s t in g  them f o r  in t e r n a l  c o n s is te n c y , o r  he does b o th  o f  

th e s e .

We s h a l l  c o n s id e r  th re e  examples o f  t h is  t h i r d  typ e

o f  s c h o la rs h ip .  The f i r s t  i s  an a r t i c l e  n o t p r im a r i ly

devo ted  to  th e  e x p la n a tio n  o f  J u s t ic e s ' a t t i t u d e s ,  b u t

c o n ta in in g  c o n c lu s io n s  abo u t them n e v e r th e le s s . R obert

an u n d e rs ta n d in g  o f  Am erican fe d e ra lis m , the  s e p a ra tio n  
o f  pow ers, and th e  b a la n ce  between th e  in d iv id u a l  and the  
governm ent, w ith  a •d is p a s s io n a te  approach to  the  con­
f l i c t i n g  fo rc e s  a lw ays p re s e n t in  a dynam ic econom y"^.



33

U cC lo ske y 'a  su rve y  o f  the  p ro g re ss  o f  o l v l l  r ig h ts  and 

l i b e r t i e s  d u r in g  th e  1960 term  o f  th e  C o u r t^  i s  n o ta b le  

f o r  th e  v a r ie t y  o f  sou rces and means o f  a n a ly s is  w hich he 

u se s . He b e g in s  he d is c u s s io n  o f  each case by c o n s id e r­

in g  i t s  background . Then he p re s e n ts  th e  fa c ts  o f  the  

case as he sees them. On t h is  b a s is  he s ta te s  the  

a l t e r n a t iv e s  among w hich he b e lie v e s  the  C o u rt had to  

choose, and th e re  a re  n o t a lw ays o n ly  tw o. In  S ca les  v .  

U n ite d  S ta te s * ^ ,  f o r  exam ple, th e  O ourt d id  n o t  have to  

choose between u p h o ld in g  S c a le s 's  c o n v ic t io n  f o r  know ing 

m embership in  th e  Communist P a r ty  and re v e rs in g  th e  

c o n v ic t io n  on th e  grounds th a t  pun ishm ent o f  m em bership, 

even i f  kn o w in g , i s  u n c o n s t i tu t io n a l .  A t h i r d  a l te r n a ­

t i v e  was to  in t e r p r e t  the  p e r se c la u se  o f  th e  McCarran 

A c t as re p e a lin g  th e  membership c la u se  o f  th e  Sm ith A c t.  

M cC loskey a ls o  e x p la in s  th e  a l te r n a t iv e s  open to  th e  

C o u rt in  l i g h t  o f  th e  ju r is p r u d e n t ia l  p r in c ip le s  to  which 

i t  m ust con fo rm . Thus, i f  p re ce d e n ts  in d ic a te  th a t  

g e rrym a n d e rin g  to  d is e n fra n c h is e  Negroes i s  o u ts id e  th e  

reach  o f  th e  Supreme C o u rt, th e n i in  o rd e r  to  b r in g  the  

p r a c t ic e  w ith in  i t s  pm rview  th e  C ourt must e i th e r  

announce a s p e c ia l s ta tu s  f o r  a c ts  o f  r a c ia l  d is c r im in a ­

t io n  o r  fo rm u la te  a new g e n e ra l r u le  w ith  which b o th  the
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p re ce d e n t and th e  new d e c is io n  a re  c o m p a tib le . A f t e r  

t h is  s te p , IfcC loskey  d is cu sse s  the p ro b a b le  e f fe c ts  o f  

th e  v a r io u s  a l t e r n a t iv e s .  O n ly  a t  t h is  p o in t  does he 

a c tu a l ly  d e s c r ib e  th e  o p in io n s  a n d 'th e  v o te s  g ive n  in  th e  

oase. Then he p r e d ic ts  th e  e f f e c t  o f  th e  o p in io n  o f  th e  

C o u r t;  one te ch n iq u e  used to  t h is  end i s  th e  ju x ta p o s i­

t io n  o f  th e  case w ith  o th e rs  in  th e  same f i e l d ,  to  see in  

w h ich  d i r e c t io n  and to  what e x te n t th e  C o u r t 's  p o l ic y  has 

changed. He a ls o  d is cu sse s  th e  c o n s is te n c y  o f  th e  

C o u r t 's  d e c is io n  w ith  i t s  p re v io u s  ones. A f t e r  a l l  t h is  

a n a ly s is ,  he makes a p e rso n a l e v a lu a t io n  o f  th e  d e c is io n ,  

sometimes s u g g e s tin g  th a t  he would fa v o r  an a l t e r n a t iv e  

o th e r  than th e  one s e le c te d  by th e  C o u rt. A f t e r  con­

s id e r in g  in  t h is  manner in d iv id u a l  cases, grouped by 

to p ic ,  he e v a lu a te s  th e  e n t i r e  te rm 's  c i v i l  r ig h t s  and 

l i b e r t i e s  w ork , p u t t in g  th e  cases and t h e i r  e f f e c t s  in to  

a p e rs p e c t iv e  th a t ,  in  t h is  case, makes what m ig h t seem a 

re g re s s iv e  term  lo o k  in s te a d  l i k e  one in  w h ich  r ig h t s  and 

l i b e r t i e s  have been m a n ife s t ly  enhanced. The deve lopm ent 

o f  le g a l  d o c t r in e ,  to o , d u r in g  th e  term  i s  g ive n  c lo s e  

a t te n  t lo n .

U cC loskey f i n a l l y  seeks in  th e  J u s t ic e s ' a t t i t u d e s  a 

p a r t i a l  e x p la n a tio n  o f  th e  tre n d s  w hich he has d e s c r ib e d .
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In  t h is  a r t i c l e  he a s s e rts  th a t  the  C ourt i s  plagued by 

an id io s y n c r a t ic  dogmatism on the p a r t  o f  such J u s t ic e s  

as D ouglas, B la c k , F ra n k fu r te r ,  and C la rk , Bach in s is t s ,  

even when v o t in g  f o r  the  same Judgment, on w r i t in g  h is  

own o p in io n , g iv in g  d i f f e r e n t  reasons f o r  the  same 

r e s u l t .  Each o f  these J u s t ic e s  has a p a ro c h ia l v ie w p o in t 

which can neve r be shared by a m a jo r i ty  o f  the C o u rt, and 

the  r e s u l t  i s  th a t  the  most experienced J u s t ic e s  ( r i g i d ­

i t y  seems to  accompany expe rience ) r a r e ly  w r i te  the  

C o u r t ’ s o p in io n s  on m a jo r is s u e s , UcCloskey expresses 

p a r t ic u la r  concern a t  the e f fe c t  th a t  t h is  s i tu a t io n  has 

o f  re ta rd in g  th e  grow th o f  le g a l d o c t r in e .  The re a d e r ’ s 

u n d e rs ta n d in g  o f  these conc lu s io n s  i s  enhanced— made 

p o s s ib le ,  in  f a c t— by the i n i t i a l  p re s e n ta tio n  o f  th e  

a l te r n a t iv e s  fa c in g  the C ourt and the  C o u r t 's  re a c t io n  to  

i t s  s i tu a t io n  o f  ch o ice .

We s h a l l  now tu rn  to  ou r second example o f  s o p h is t i ­

cated s tu d y : Clyde Ja co b s 's  J u s t ic e  F ra n k fu r te r  and

C iv i l  L ib e r t ie s *’ * ,  T h is  e n t ir e  book i s  devoted to  an 

a n a ly s is  o f  F ra n k fu r te r 's  a t t i t u d e s ,  and we can here  

d iscu ss  o n ly  a few examples o f  the techn ique  employed 

th e re in ,  Jacobs uses as sources:

1 . F r a n k fu r te r 's  w r i t in g s  and a c t i v i t i e s  p re v io u s  to
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h la  J u s t ic e s h ip *

2. H is  o p in io n s  rendered  as a member o f  th e  C o u rt.

3. L e t te r s  to  h is  fe l lo w  J u s t ic e s .

4. The Judgments f o r  w hich he vo te d .

J a c o b s 's  g re a te s t  r e l ia n c e  i s  on th e  two l a t t e r  sou rces: 

he s u b je o ts  th e  vo te s  and th e  o p in io n s  in  se v e ra l re la te d  

cases s im u lta n e o u s ly  to  c lo s e , c r i t i c a l  a n a ly s is ,  se e k in g  

th e  d is t in c t io n s  w hich F ra n k fu r te r  m ust have made among 

v a r io u s  cases i f  h is  vo te s  a re  to  be r a t i o n a l l y  

e x p la in e d . Jacobs t r i e s  to  f in d  p a tte rn s  and te n d e n c ie s  

in  th e  J u s t ic e 's  b e h a v io r , such as in  h is  ch o ice s  among 

th e  k in d s  o f  J u d ic ia l  a c t io n  open to  th e  C o u rt.

On th e  f a m i l ia r  m a tte r  o f  F r a n k fu r te r 's  p r e - ju d ic ia l  

compared w ith  h is  J u d ic ia l  b e h a v io r , Jacobs c la im s  th a t  

F ra n k fu r te r  b e lie v e s  in  b o th  c i v i l  l i b e r t i e s  and J u d ic ia l  

s e l f - r e s t r a i n t .  These two id e a s  were ones m u tu a lly  

s u p p o r t in g , b u t th e y  now compete* C o n s id e ra tio n s  o f  

s e l f - r e s t r a i n t  "a re  r a r e ly ,  i f  e ve r, fo rg o t te n  by 

F ra n k fu r te r ;  and th e y  accoun t in  th e  main f o r  those

o p in io n s  w hich seem ing ly  run co u n te r to  those  w h ich , in  a
65n o n ju d ic ia l  c a p a c ity ,  he would u n d o u b te d ly  a d va n ce ."

I f  one were to  r e ly  on F r a n k fu r te r 's  e x p l i c i t  r e fe r ­

ences to  th e  p r e fe r r e d - p o s it io n  d o c t r in e  o f  th e  F i r s t
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Amendment freedom s, one would conclude w ith o u t doubt th a t  

F ra n k fu r te r  ie  s im p ly  and s t ro n g ly  opposed to  i t .

Jacobs, however, a d m it t in g  th a t  F ra n k fu r te r  i s  n o t 

w i l l i n g  to  presume law s ham pering f re e  exp re ss io n  

u n c o n s t i t u t io n a l ,  s t i l l  a s s e r ts  th a t  F ra n k fu r te r  does 

acco rd  a p re fe r re d  p o s it io n  to  these  freedom s: F ra n k fu r­

t e r  a llo w s  d e fe n da n ts  whose a c t io n s  were n o t p ro te c te d  by 

th e  F i r s t  Amendment to  argue th e  u n c o n s t i t u t io n a l i t y  o f  

th e  v io la te d  la w  because some o th e r  h y p o th e t ic a l a c t io n s ,  

covered by th e  same la w  b u t n o t in v o lv e d  in  the  case a t  

hand, a re  covered by the  Amendment. T h is  boon g ra n te d  to  

th e  defense  i s  "a  d e p a rtu re  from the  e s ta b lis h e d  r u l e . . . *  

and c o n s t i tu te s  fa v o r i t is m  toward th e  F i r s t  Amendment.

By c o n c e n tra t in g  on two su bve rs ion  cases, Jacobs 

an a lyze s  the  p a tte rn  in  which F ra n k fu r te r  copes w ith  t h is  

q u e s tio n . In  Dennis v . U n ite d  S ta te s * ^ . F ra n k fu r te r  vo ted  

to  upho ld  the  Sm ith A c t a g a in s t le a d e rs  o f  the  Communist 

P a r ty .  He recogn ized  th a t  enforcem ent o f  the  a c t would 

have th e  e f fe c t  o f  l im i t i n g  even le g it im a te  c r i t ic is m  o f  

the  e x is t in g  o rd e r  by the  Communist P a r ty  and by the  

u n o rthodox  in  g e n e ra l; n on -en fo rcem en t, on th e  o th e r  

hand, would be l i k e l y  to  endanger n a t io n a l s e c u r i ty  to  

some e x te n t.  F ra n k fu r te r ,  says Jacobs, "has in d ic a te d
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th a t ,  In  h ie  p r iv a te  Judgment, measures d ire c te d  a g a in s t

the  Communists— such as the  Sm ith A c t— are  unwise and

p ro b a b ly  f u t i l e .  B u t t h is  p r iv a te  Judgment he would n o t

6fitra n s fo rm  in to  a Judgment o f  th e  C o u r t . "  So in  h is  

dilemma he chose to  l e t  Congress d e c id e  which v a lu e — 

freedom o r  s e c u r i ty — shou ld  p r e v a i l .  T h is  de fe rence  "was 

here  a ha rd  and d is a g re e a b le  r e s p o n s ib i l i t y .  . . .A lth o u g h  

he a rgues th a t  the  d e m o cra tic  p rocess was n o t im p a ire d  o r  

r e s t r ic t e d  by th e  C o u r t 's  d e c is io n ,  n o te s  o f  s k e p tic is m  

and o f  sadness pervade h is  o p in io n .

The second case, Sweezy v . New Ham pshire^ 0 , in v o lv e d  

a non-Com m unist, c o n v ic te d  o f  contem pt f o r  re fu s in g  to  

answer q u e s tio n s  in  a s ta te  subve rs ion  in q u ir y .  Here 

F ra n k fu r te r  vo ted  f o r  the  d e fe n d a n t, on th e  b a s is  th a t  

th e  s ta te  had a b rid g e d  h is  I n t e l le c t u a l ,  academ ic, and 

p o l i t i c a l  freedom . F ra n k fu r te r  had acknowledged th a t  th e  

same ab ridg m e n t would r e s u l t  from an u p he ld  c o n v ic t io n  in  

D e n n is , b u t now he recogn ised  no c o u n te rv a il in g  s ta te  

in t e r e s t  in  s e lf - p r e s e rv a t io n ,  because Sweegy's a c t i v i ­

t ie s  in  th e  p ro g re s s iv e  P a r ty  cou ld  n o t be presumed a 

th r e a t  to  s e c u r i ty  as cou ld  p a r t ic ip a t io n  in  th e  Commun­

i s t  P a r ty .  What i s  am azing, n o te s  Jacobs, i s  th a t  

F ra n k fu r te r  s q u a re ly  faced the  s u b s ta n tiv e  is s u e  o f  the
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Sweezy case, w h ile  Warren, w r i t in g  the  o p in io n  o f  the  

C o u r t,  in  w hich B la c k , D oug las, and Brennan co n cu rre d , 

evaded the  is s u e  by re fe re n c e  to  the  excess ive  vagueness 

o f  the  re le v a n t  le g is la t io n .  Jacobs summons b o th  

c o n s t i t u t io n a l  argum ents and th e  manner in  which th e  

s ta te  le g is la t u r e  re a c te d  to  th e  d e c is io n ,  as ev idence 

f o r  th e  a r t i f i c i a l i t y  o f  th e  C o u r t ’ s reason f o r  re v e rs in g  

th e  c o n v ic t io n .

Jacobs does n o t g e n e ra liz e  about F ra n k fu r te r  from  

th e se  two cases; on the  c o n tra ry , he n o te s  th a t ,  because 

F r a n k fu r te r  h e re  based h is  vo te s  on c o n s t i t u t io n a l  

q u e s t io n s ,

these  o p in io n s  a re , f o r  h im , somewhat a ty p ic a l 
. . . .  H is  v o t in g  re c o rd , p a r t ic u la r ly  s in ce  the  
b e g in n in g  o f  the  1955 te rm , has re vea le d  a s tro n g  
d is p o s it io n  to  fa v o r  in d iv id u a l  c la im s  in  
lo y a l t y - s e c u r i t y  cases; y e t ,  even when s u s ta in ­
in g  such c la im s , he has fa s t id io u s ly  avo ided 
pronouncem ents im p o s in g , in  the  name o f  f re e  
u tte ra n c e  and b e l ie f ,  s u b s ta n tiv e  l im i t a t io n s  
upon governm enta l power.

Jacobs a ls o  u n d e rta ke s  a c lo s e r  a n a ly s is  o f  F ra n k fu r­

t e r ’ s p re fe re n c e s  among the  freedoms accorded by the B i l l  

o f  R ig h ts . As opposed to  the  F i r s t  Amendment, says 

Jacobs , th e  F o u rth , F i f t h ,  and S ix th  Amendments tend to 

be invoked  to  q u e s tio n  the  fa irn e s s  o f  ju d ic ia l  proce­

d u re , and do n o t c a l l  fo rth 'jp ro b le m s  o f  the se p a ra tio n  o f
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o f  powers o r  o f  F e d e ra l-s ta te  r e la t io n e .  T h e re fo re  

F ra n k fu r te r ,  who acknowledges the  s u p e rv is o ry  d u ty  o f  the  

Supreme C ourt ove r th e  lo w e r c o u r ts ,  i s  a o t i v i s t i c  in  the  

enforcem ent o f  these Amendments. Here a c t iv is m  means 

Im p le m e n tin g , n o t th w a r t in g ,  C ongress’ s w i l l .  Among 

these  Amendments, Jacobs c o n tin u e s . F r a n k fu r te r 's  fa v o r ­

i t e  i s  th e  F o u rth . "No o th e r  member o f  the  C o u rt has 

dem onstra ted g re a te r  f r ie n d l in e s s . • • toward in d iv id u a l  

c la im s "  under the F o u rth  Amendment than F r a n k fu r te r ,  and 

even B la o k  and Douglas a re  n o t s tro n g  s u p p o rte rs  o f  th e  

Amendment's p ro te c t io n .  Perhaps the  reason f o r  t h is  

id io s y n c ra s y  o f  F r a n k fu r te r 's  i s  the  f a c t  th a t  p r iv a c y  i s  

th e  main g o a l o f  th e  F o u rth  Amendment, and, as i s  

suggested by h is  su p p o rt o f  p r iv a c y  a g a in s t sound tru c k s  

and d o o r- to -d o o r  s o l i c i t o r s  f o r  r e l ig io n s ,  "T h is  r ig h t  i s  

second to  none in  J u s t ic e  F ra n k fu r te r 's  h ie ra rc h y  o f  

c o n s t i t u t io n a l  v a l u e s . 2 Jacobs backs up t h is  a s s e r t io n  

w ith  an exam ina tion  o f  F r a n k fu r te r 's  v o t in g  re c o rd , which 

shows th a t  in  eve ry  re le v a n t case he has vo ted  f o r  the  

p ro te c t io n  o f  the  F o u rth  Amendment, re g a rd le s s  o f  th e  

p o s it io n  o f  the  m a jo r i t y  o f  th e  C o u rt.

Our t h i r d  example o f  a s o p h is t ic a te d  s tudy  i s  the  

Ic o n o c la s t ic  in te r p r e ta t io n  o f  the  a t t i t u d e s  o f  B la c k  and
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7 *3F ra n k fu r te r  by Fred R o d e ll,  on the occas ion  o f  h ie
74p r e d ic t io n  o f  th e  outcome o f  Baker v . C arr . For E o jle l l

th e  u l t im a te  te s t  o f  any a n a ly s is  o f  j u d i c i a l  a t t i t u d e s

i s  th e  success w ith  w h ich  th a t  a n a ly s is  can be used to

p r e d ic t  fu tu re  v o te s . Tak ing  two J u s t ic e s ,  F ra n k fu r te r

and B la c k , as an example, he c la im s  th a t  t h e i r  vo te s

"have been and rem ain f a r  more a c c u ra te ly  p r e d ic ta b le  in

l i g h t  o f . • .p e r s o n a l p r e d i le c t io n s , "  n o t n e c e s s a r i ly

re co g n ise d  by the  J u s t ic e s  them se lves, "th a n  in V te rm s  o f

th e  a l le g e d ly  im p e rso n a l, o b je c t iv e ,  reasoned r u le s  w ith
7 5w hich those  vo te s  a re  r e g u la r ly  r a t io n a l iz e d . "  R o d e ll 

d e n ie s  th a t  B la ck  i s  m o tiva te d  by a p r in c ip le  o f  non­

d e fe re n ce  to  le g is la tu r e s *  A lth o u g h  B la c k  de fends h is  

c i v i l  l i b e r t i e s  vo tes  w ith  the  uncom prom ising language o f  

th e  F i r s t  Amendment, he would vo te  ju s t  the  same i f  th e  

F i r s t  Amendment d id  n o t e x is t ,  and would base h is  v o te  on 

th e  re q u ire m e n t o f  due p rocess o r  on w hatever passage 

would be most c o n v in c in g . B la c k *s  r e a l m o tiv e s , says 

R o d e ll,  a re  a sympathy f o r  "p e rs o n a l l i b e r t i e s " ,  f o r  th e  

poor a g a in s t the  r ic h ,  f o r  persons a g a in s t b u s in e sse s , 

f o r  ta x a t io n  o f  "p e rs o n a l o r  c o rp o ra te  w e a lth  presum ably 

f o r  the  p u b l ic  good", and f o r  la b o r :  in  s h o r t ,  a "many-

fa ce te d  e v a n g e lic a l y e t  p r a c t ic a l  h u m a n ita r ia n is m .
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Rod e l l ' » v ie w  o f  F ra n k fu r te r  la  ana logous to  th a t  o f  

B la c k *  In  c o n tra s t  to  what m ost n o n -q u a n t i ta t iv e  s c h o l­

a rs  sa y , R o d e ll a s r e r ts  th a t  F r a n k fu r te r ’ s re c o rd  on 

j u d i c i a l  d e fe re n o e  to  th e  l e g is la t i v e  b ranch  i s  n o t  

c o n s is te n t ,  b u t v e ry  u n s te a d y . He has "n o t  in f r e q u e n t ly  

v o te d  to  s t r i k e  down la w s  w h ich  B la c k  has vo te d  to  

u p h o ld * * He has le d  th e  C o u rt in  o v e r th ro w in g  " v a r io u s  

s ta te  ta x e s "  w ith  th e  commerce c la u s e , b u t has vo te d  to  

u p h o ld  o th e r ,  s im i la r  ta xe s  when th e  c la u s e  In vo ke d  

a g a in s t  them was due p ro c e s s . F ra n k fu r te r  in t e r f e r e s  

w ith  l e g i s l a t i v e  pow er, says R o d e ll,  b u t n o t  by d e c la r in g  

la w s  u n c o n s t i t u t io n a l .  In s te a d  he g iv e s  tham n a rro w  

in t e r p r e t a t io n s ,  in  o rd e r  (1 )  to  make them c o n s t i t u t io n a l  

and (2 )  to  decrease  any re g u la to r y  e f f e c t *  The b a la n c in g  

d o c t r in e  w h ich  he uses in  c o n f l i c t s  between s e c u r i t y  and 

l i b e r t y  re q u ire s  th e  e x e rc is e  o f  much d is c r e t io n  by th e  

C o u rt and i s  th e re fo re  a n t i t h e t i c a l  to  th e  d o c t r in e  o f  

d e fe re n ce *  F r a n k fu r te r ’ s t ru e  m o tiv e s , a c c o rd in g  to  

R o d e ll,  a re  a "w o rs h ip  o f  th e  C o u rt as an i n s t i t u t i o n "  

and a consequent d e s ir e  to  keep i t s  "pow er and p r e s t ig e "  

by m in im is in g  th e  e x e rc is e  o f  them; an e le v a t io n  o f  th e  

le g is la t i v e  b ranch  to  th e  to p  o f  th e  gove rnm en ta l system ; 

and a p a ss io n  f o r  o rd e r ,  p ro c e d u re , " p r o p r ie ty  and fo rm " ,
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r a th e r  than concern " w ith  the  p la in  e f f e c t  o f  government
77a c t io n  on l i v i n g  human b e in g s " .

On th e  b a s is  o f  t h is  in fo rm a tio n  and o th e r  knowledge 

in  h is  p o sse ss io n , R o d e ll concluded h is  a r t i c l e 70 w ith  a 

p r e d ic t io n  o f  the  outcome o f  a case th a t  was s t i l l  to  be 

d e c id e d , Baker v . C a rr . The p re d ic te d  vo te  o f  eve ry  

J u s t ic e  excep t one (C la rk )  tu rned  o u t to  be c o r re c t  

(e x c e p t f o r  one n o n - p a r t ic ip a t io n ) .  R o d e ll says th a t  

p e r fe c t  p r e d ic t io n  i s  im p o s s ib le , because o f  th e  " i n f i n ­

i t e  v a r ie t y  o f  human fa c to r s "  which e n te r in to  each v o te , 

b u t th a t  c o n s id e ra t io n  o f  these fa c to rs  i s  rewarded more 

than a t te n t io n  to  "such co n d itio n e d  v e rb a l b e h a v io r  from  

th e  h ig h  bench as i s  i l l u s t r a t e d  by random and s e l f -  

r a t io n a l iz in g  ba lde rdash  about j u d ic ia l  de fe rence  to  

le g is la t i v e  w i l l . " 79

The fo re g o in g  examples o f  n o n -q u a n t ita t iv e  a n a ly s is  

o f  the  a t t i t u d e s  o f  J u s t ic e s  show a v a r ie ty  o f  im p lie d  

th e o r ie s .  The u n s o p h is t ic a te d  s tu d ie s  r e ly  on the  

assum ption th a t  the  a t t i t u d e s  o f  a J u s t ic e  a re  the  

a t t i t u d e s  he e x p l i c i t l y  c la im s , e s p e c ia l ly  in  h is  

j u d i c ia l  o p in io n s . I f  t h is  assum ption were in s te a d  

s ta te d  as a th e o ry  and then defended w ith  re le v a n t o b se r-
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v a t io n s ,  I t  would be re e p e o ta b le .*  B u t when few s tu d e n ts  

o f  p o l i t i c s  ta ke  a t  fa ce  va lu e  th e  p u b l ic  s ta te m e n ts  o f  

o f f i c i a l s  in  the  le g is la t i v e  o r  e x e c u tiv e  b ranch o f  th e  

governm ent, i t  i s  Incum bent on those  s tu d y in g  the  

ju d ic ia r y  to  c o n s id e r the  p o s s ib i l i t y  th a t  p u b l ic  

r e a c t io n ,  the  le g a l t r a d i t io n  o f  th e  Supreme f !o u r t ,  th e  

s u b je c t iv i t y  o f  th e  J u s t ic e s ,  o r  o th e r  fo rc e s  may e n te r  

in to  the  w o rd in g  o f  th e  J u s t ic e s ' o p in io n s . T h is  

p o s s ib i l i t y  i s  assumed o u t o f  e x is te n c e  by th e  u n so p h is ­

t ic a te d  s tu d ie s .

S e m i-s o p h is t ic a te d  and s o p h is t ic a te d  s c h o la rs h ip  

c o n s id e rs  th a t  what J u s t ic e s  do, as w e ll as what th e y  

say , i s  a c lu e  to  t h e i r  a t t i t u d e s ,  and th a t  a u s e fu l 

in t e r p r e ta t io n  o f  th e  J u s t ic e s ' a c t io n s  and words i s  

p o s s ib le  o n ly  w ith  an exam ina tion  o f  th e  s u rro u n d in g  

c irc u m s ta n c e s . R o d e ll p ro v id e s  an example o f  an emphasis

•W a lla c e  M endelson, f o r  example, p o r t ra y s  F r a n k fu r te r  
as a b e l ie v e r  in  j u d i c i a l  s e l f - r e s t r a in t  and as one who 
fo l lo w s  t h is  and h is  o th e r  d e c la re d  p r in c ip le s . 88 A t the  
same tim e , however, B la c k  i s  d e sc rib e d  n o t o n ly  as an 
a d h e re n t o f  h is  p ro fe sse d  ju d i c i a l  a c t iv is m ,  b u t a ls o  as 
a man b iased  by fe e l in g s  th a t  do n o t f in d  e xp re ss io n  
e x p l i c i t l y  in  h is  o p in io n s , such as p a r t i a l i t y  toward 
w o rke rs  and the  p oo r and su p p o rt f o r  governm ent a c t io n  
a g a in s t b u s in e s s . Mendelson does n o t h o ld  th a t  a l l  
J u s t ic e s  a u to m a t ic a l ly  express in  t h e i r  o p in io n s  a l l  
t h e i r  t ru e  m o tiv e s , n o r does he assume th a t  F r a n k fu r te r  
does so and B la c k  does n o t :  t h is  i s  what he s e ts  o u t to
p ro ve .
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on a c t io n s  a s  opposed to  words; M cC loskey’ s a r t i c l e  shows 

a s p e c ia l a t te n t io n  to  su rro u n d in g  c ircu m s ta n ce s . The 

th e o ry  im p l i c i t  in  t h is  k in d  o f  s c h o la rs h ip  i s  th a t  a l l  

a p p a re n t ly  r e le v a n t  d a ta  shou ld  "be taken in to  co n s id e ra ­

t io n  b e fo re  one draws c o n c lu s io n s , and a w ide range o f  

d a ta  i s  co n s id e re d  to  be re le v a n t .  C le a r ly  t h is  i s  more 

s a t is f y in g  than th e  assum ption o f  u n s o p h is t ic a te d  s c h o l­

a r s h ip ,  and i s  a p r in c ip le  by which re s p o n s ib le  in q u i r y  

in  o th e r  f i e ld s  o f  th e  s o c ia l sc ie n ce s  p roceeds .

N o n e th e le ss , even th e  s o p h is t ic a te d  s tu d ie s  a re  n o t 

a l to g e th e r  s a t is fa c to r y .  For two reasons we m ust express 

m is g iv in g s  abou t them and ask w hether o u r d is c o n te n t  can 

be rem ed ied . F i r s t ,  th e re  i s  so■ much in fo rm a t io n  w h ich  

may be co n s tru e d  as p e r t in e n t  to  the  a t t i t u d e s  o f  th e  

Supreme C ou rt J u s t ic e s ,  th a t  the  s e le c t io n  p roce ss  

n e c e s s a r i ly  b r in g s  the  p re ju d ic e s  o f  the  in d iv id u a l  

s c h o la r  in to  p la y .  Even i f  two pe rsons choose th e  same

d a ta  as source m a te r ia l ,  d i f f e r e n t  in te r p r e ta t io n s  a re
*

p o s s ib le  because o f  emphases on d i f f e r e n t  a sp e c ts  o f  th e  

d a ta . And second, the  gap between source m a te r ia l  and 

co n c lu s io n s  i s  a lm o s t n e ve r f i l l e d  by th e  s c h o la r  in  h is  

w r i t in g s :  he r a r e ly  d is p la y s  a l l  h is  sources to  th e

re a d e r in  th e  f i r s t  p la c e , b u t ,  i f  he does, he s t i l l
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o m its  most o f  the  re aso n in g  which hue conveyed h is  mind 

from  th e  o r ig in a l  in fo rm a tio n  to the  f i n a l  e v a lu a t io n . 

Most l i k e l y  the  s c h o la r  h im s e lf  knows n e ith e r  the  e n t i r e  

range o f  h is  sources n o r th e  process by which he i n t e r ­

p re ts  them; th e re  i s  so much la t i t u d e  f o r  the  o p e ra t io n  

o f  s u b je c t iv e  e lem ents th a t  we need n o t be s u rp r is e d  when 

R o d e ll and Jacobs, f o r  example, reach somewhat d i f f e r e n t  

c o n c lu s io n s  about F r a n k fu r te r ’ s a t t i t u d e s .  Thus the  

re a d e r i s  unab le  to  check the re aso n in g  to  see w he the r he 

would a r r iv e  a t  the  same con e lu s io n , g ive n  the  same 

fa c ts ,  and i s  unab le  to  examine the  fa c ts  to  d is c o v e r  

w h e th e r, in  h is  o p in io n , th e re  a re  any s e r io u s  e r ro rs  o f  

om iss ion  o r  any undue emphasis. The re a d e r can o n ly  

su rvey what sources and what re aso n in g  a re  g iven  h im , and 

dec ide  from these whether the s c h o la r ’ s co n c lu s io n s  seem 

re a so n a b le . These c r i t ic is m s  are  n o t un ique  to  th e  s tu d y  

o f  the  Supreme C o u rt: th e y  a re  re le v a n t to  p r a c t i c a l l y

a l l  in v e s t ig a t io n  th ro u g h o u t the  s o c ia l sc iences  and the  

h u m a n itie s . We m ig h t take  them fo r  g ra n te d , in s te a d  o f  

t r e a t in g  them as d is a p p o in tm e n ts , were i t  n o t f o r  the  

appearance o f  a new movement w ith in  th e  ranks  o f  th e  

s tu d e n ts  o f  th e  C o u rt, aimed s p e c i f i c a l l y  a t  th e  d e fe c ts  

ju s t  m entioned. T h is  i s  th e  b e h a v io r a l !81 s ch o o l; i t s
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b e h a v io r " ;  and q u a n t i t a t iv e  m ethods a re  among t h e i r  

p r in c ip a l  t o o ls .

IV

S c a lin g

Q u a n t i ta t iv e  m ethods have been used to  s tu d y  many 

a s p e c ts  o f  th e  Supreme C o u rt,  s in c e  C. Herman P r i t c h e t t  

p io n e e re d  in  t h e i r  use in  1948. x The summary d e c is io n ­

m aking  o f  th e  C o u rt has been q u a n t i t a t i v e ly  a n a ly z e d ; 

th e  r e la t io n  o f  J u s t ic e s ’ b e h a v io r  to  t h e i r  p re v io u s  

backgrounds and a f f i l i a t i o n s  has been s tu d ie d ;  th e  con­

te n t  o f  o p in io n s  has been m a th e m a tic a lly  a n a ly z e d ; th e  

s t a t ic s  and dynam ics o f  in t r a - C o u r t  p o l i t i c s  have been 

th e  o b je c t  o f  much a t t e n t io n ;  and t h is  i s  b u t a p a r t i a l  

l i s t . 82

The a t t i t u d e s  o f  th e  J u s t ic e s  have been t r e a te d  by 

q u a n t i t a t iv e  m ethods pe rhaps more than has any o th e r  

t o p ic .  Three p r in c ip a l  m ethods have been used f o r  t h is  

p u rp o se : c o n te n t a n a ly s is ,  Outtman s c a l in g ,  and m u l t i ­

v a r ia te  a n a ly s is .  C o n te n t a n a ly s is  has been c o m p a ra tiv e ­

l y  r a r e ly  em ployed, m o s t ly  by one s c h o la r ,  and i t  

re p re s e n ts  n o t a v e ry  r a d ic a l  d e p a r tu re  in  th e o ry  from
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n o n - q u a n t i ta t iv e  m ethods* so we s h a l l  e x c lu d e  i t  from  

c o n s id e r a t io n .  F o r reasons to  be e x p la in e d  b e lo w , we 

s h a l l  e xc lu d e  a ls o  m u l t iv a r ia t e  a n a ly s is .  The re m a in in g  

m ethod , Guttman s c a l in g ,  a ls o  known as c u m u la tiv e  

s c a l in g ,  i s  by f a r  th e  m ost w id e ly  used and w e l l  e s ta b ­

l is h e d  q u a n t i t a t iv e  m ethod f o r  th e  in v e s t ig a t io n  o f  

J u s t ic e s '  a t t i t u d e s ,  b u t ,  because o f  i t s  t h e o r e t ic a l  and 

p r a c t i c a l  d i f f i c u l t i e s ,  i t s  use f o r  t h i s  pu rpose i s  o f te n  

a t ta c k e d .  S c a lin g  th u s  p ro v id e s  an id e a l  s u b je c t  f o r  o u r 

a t t r i t i o n .  As we in d ic a te d  above, we s h a l l  s tu d y  f i r s t  

th e  th e o ry  o f  s c a l in g  and then i t s  o p e ra t io n  in  p r a c t ic e .

The th e o ry  o f  s c a l in g  i s  ro o te d , n o t  in  an e s o te r ic  

mode o f  th o u g h t,  b u t in  common sense. The f a c t  t h a t  th e  

J u d ic ia l  p ro c e s s  i s  based on th e  a d v e rs a ry  system i t s e l f  

su g g e s ts  th a t  Judges m ig h t th in k  a b o u t t h e i r  cases as 

p rob lem s o f  c h o ic e — each a l t e r n a t iv e  b e in g  to  fa v o r  one 

o f  two p a r t ie s  o v e r th e  o th e r .  When p re c e d e n t and th e  

b e l i e f  in  r u le  by law a  r a th e r  than  by men a re  f i r m ,  th e  

c h o ic e s  In v o lv e  d e c id in g  what p re c e d e n ts , la w s , and 

c o n s t ru c t io n s  o f  la w  sh o u ld  a p p ly  to  th e  fa c ts  o f  th e  

case , as w e l l  as w hat f a c t s  sho u ld  be take n  in t o  con­

s id e r a t io n .  I t  i s  n o t  u n re a s o n a b le , th e n , to  b e l ie v e  

th a t  ju d g e s  t r a n s la te  th e  i n t e r - p a r t y  c o n f l i c t s  th a t  th e y
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fa c e  in t o  c o n f l i c t s  between v a lu  t , in  an e f f o r t  to  

assuage th e  im p ingem ents  o f  t h e i r  own a r b i t r a r in e s s  on 

th e  cou rse  o f  j u s t i c e .  Thus i t  i s  q u i te  c o n c e iv a b le  th a t  

th e  J u s t ic e s  o f  th e  Supreme C o u rt re g a rd  many o f  t h e i r  

cases as c o n te s ts  between two v a lu e s . O bvious exam ples 

o f  such c o n f l i c t i n g  p a ir s  in c lu d e  in d iv id u a l  freedom  

v e rs u s  n a t io n a l  s e c u r i t y , p r o te c t io n  f o r  w o rke rs  v e rs u s  

econom ic freedom  f o r  management, and d e c is io n  on C o n s t i­

t u t io n a l  d ilem m as by th e  p o l i t i c a l l y  s e m i- re p re s e n ta t iv e  

and s e ra i-a c c o u n ta b le  C o u rt ve rsu s  by th e  p o p u la r ly  

e le c te d  C ongress.

Suppose, th e n , th a t  some o f  th e  cases b e fo re  th e  

C o u rt a re  v iew ed by a l l  o f  th e  J u s t ic e s  as in v o lv in g  

o n ly ,  o r  p re d o m in a n t ly ,  c o n f l i c t s  between p a ir s  o f  

v a lu e s . I f  we can i s o la t e  a g roup  o f  th e se  cases 

in v o lv in g  c o n f l i c t s  between th e  same two v a lu e s , then  new 

p o s s i b i l i t i e s  f o r  a n a ly s is  sho u ld  be opened. On th e  one 

hand, i t  sho u ld  be p o s s ib le  to  ra n k  th e  J u s t ic e s  a c c o r­

d in g  to  th e  I n t e n s i t y  o f  t h e i r  fa v o r i t is m  tow ard  one 

v a lu e  o v e r  th e  o th e r .  I f  in  a c e r ta in  case one J u s t ic e  

v o te s  f o r  v a lu e  A and a n o th e r f o r  v a lu e  B , we im m e d ia te ly  

know who i s  more w i l l i n g  to  fa v o r  A o v e r B . By m aking  

s e v e ra l such com parisons we can o rd e r  a l l  n in e  J u s t ic e s ,
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from  th e  m ost fe r v e n t  p a r t is a n  o f  A o v e r B to  th e  m ost 

a v id  s u p p o r te r  o f  B o v e r A.

In  p r e c is e ly  th e  same fa s h io n  we can ra n k  th e  cases 

as w e l l .  I t  i s  common to  c o n c e p tu a liz e  th a t  one o f  th e  

v a lu e s  in  a case makes a c la im  a g a in s t  th e  o th e r .  Thus, 

i f  a c e r ta in  J u s t ic e  s u p p o r ts  v a lu e  A o v e r v a lu e  B in  one 

case , h u t g iv e s  h is  v o te  to  B in  a n o th e r case, we can 

con c lu d e  th a t  f o r  t h i s  J u s t ic e ,  w ith  h is  p a r t i c u la r  

a t t i t u d e  tow a rd  A and B , A ’ s c la im  on B in  th e  f i r s t  

case was m ild  enough to  earn th e  J u s t ic e ’ s s u p p o r t,  b u t 

A 's  c la ira  became more seve re  in  th e  second case— so 

s e v e re , in  f a c t ,  t h a t  th e  J u s t ic e  was no lo n g e r  w i l l i n g  

to  s u p p o r t i t .  A s e r ie s  o f  com parisons can be made 

between cases, i f  we c o n s id e r  th a t  a c la im  sup po rted  by a 

J u s t ic e  i s  le s s  seve re  than one den ied  by th e  same 

J u s t ic e .  In  t h i s  way we can ra n k  th e  cases a c c o rd in g  to  

th e  s e v e r i t y  o f  th e  c la im  o f  A on B.

I t  . fo llo w s  from  what we have s a id  th a t  a J u s t ic e  w ith  

a s tro n g  p a r t i a l i t y  tow ard  v a lu e  A w i l l  v o te  f o r  A in  

more cases than w i l l  a J u s t ic e  w ith  c o o le r  fe e l in g s  

tow ard  A in  com parison w ith  B« And in  a case in  w h ich  

A ’ s c la im  on B i s  m i ld ,  A w i l l  g e t more v o te s  than in  a 

case where th e  c la im  i s  s e v e re . I t  a ls o  fo l lo w s  t h a t ,
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g iv e n  a g roup  o f  cases c o n fo rm in g  to  o u r s p e c i f ic a t io n s * ,  

th e  c le a r e s t  way to  exp ress  o u r c o n c lu s io n s  i s  to  con­

s t r u c t  a d ia g ra m , in  w h ich  th e  J u s t ic e s ,  ra n ke d , l i e  on 

one a x is ,  and th e  cases, a ls o  ra n ke d , l i e  on th e  o th e r ,  

and in  w h ic h , a t  each p o in t  o f  in t e r s e c t io n  between a 

J u s t ic e  and a case , th e  J u s t ic e ’ s v o te  in  th e  case i s  

re c o rd e d . Such a d iag ram  i s  named a ♦ sca log ram ". A 

m odel o f  a p e r fe c t  sca logram  i s  shown in  T ab le  1 .

Case:
J u s t ic e :

C l 02 C3 04 C5 C6 07

00o

C9 CIO

J1 1 X X X X X X X X X -

J2 X X X X X X X X mm -

J3 X X X X X X X - - -

J 4 X X X X X X - • - -

J5 X X X X X - - - - -

J 6 X X X X

J7 X X X

J8 X X

J9 X

T a b le  1
M odel o f  a P e r fe c t  Scalogram  

Sym bols: x -  v o te  f o r  c la im  -  *  v o te  a g a in s t  c la im

♦That i s ,  a l l  cases view ed by a l l  o f  th e  J u s t ic e s  as 
tw o -v a lu e  c o n f l i c t s ,  in v o lv in g  th e  same two v a lu e s  f o r  
e v e ry  J u s t ic e  and e v e ry  case .
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In  t h is  sca logram , the  cases hawe been ranked from 

the  one w ith  th e  le a s t  severe c la im  on th e  l e f t ,  C l, to  

th e  one w ith  the  most severe c la im  on th e  r ig h t ,  CIO.

The J u s t ic e s  have been ranked from  th e  one most sympa­

th e t ic  to  th e  c la im  a t  th e  to p , J l ,  to  th e  one le a s t  

sym p a th e tic  to  i t  on th e  bo ttom , J9 . As i s  seen, f o r  

each J u s t ic e  and f o r  each case th e re  i s  a "b re a k in g  

p o in t " .  Each J u s t ic e  has vo ted f o r  the  c la im  in  a l l  

cases l e f t  o f  h is  b re a k in g  p o in t ,  and a g a in s t the  c la im  

in  a l l  cases to  the  r ig h t .  In  each case, a l l  the 

J u s t ic e s  above i t s  b re a k in g  p o in t  have vo ted  f o r  the  

c la im , and a l l  those below  the b re a k in g  p o in t  have voted 

a g a in s t the c la im . The b re a k in g  p o in t  o f  a J u s t ic e  

re p re s e n ts  the most severe c la im  th a t  he w i l l  s u p p o rt.

We have shown th a t ,  i f  th e  J u s t ic e s  vo te  on a group o f  

cases in  accordance w ith  t h e i r  a t t i t u d e s  toward the  

c o n f l i c t  between two c e r ta in  v a lu e s , we can c o n s tru c t w ith  

th e  v o t in g  d a ta  a p e r fe c t  scalogram . In  p ra c t ic e ,  

however, we do n o t beg in  w ith  th e  J u s t ic e s ' m o tive s  and 

conclude from them a sca logram . I t  i s  the  v o t in g  d a ta  

th a t  we a re  g iv e n , and w ith  which we can c o n s tru c t a 

sca logram , and from  t h is  we seek to  d is c o v e r  the  a t t i ­

tudes o f  the  J u s t ic e s .  However, i t  does n o t n e c e s s a r ily
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fo l lo w  th a t ,  i f  we can c o n s tru c t a p e r fe c t  sca log ram , we 

can a lso  make f irm  co n c lu s io n s  about the  J u s t ic e s ' 

a t t i tu d e ® . The reason i s  th a t  th e re  a re  o th e r  p o s s ib le  

causes o f  the  e x is te n c e  o f  a p e r fe c t  scalogram  than the  

fa c t  th a t  o u r assum ption about th e  J u s t ic e s ’ v o t in g  i s  

c o r re c t .  Bven by pu re  chance the  vo te s  m ig h t form a 

p a t te rn  th a t  cou ld  be p e r fe c t ly  s ca le d , as we s h a l l  see 

la t e r .  T h e re fo re , in  In v e s t ig a t in g  a t t i t u d e s  by means o f  

s c a lin g ,  we must fe®ame as o u r h y p o th e s is  what has 

h e re to fo re  been o u r b a s ic  assum ption about the  way the  

J u s t ic e s  dec id e  how to  v o te .

Thus, the  e x is te n c e  o f  a p e r fe c t  scalogram  may tend 

to  co n firm  o u r h y p o th e s is  f o r  th e  p a r t ic u la r  group o f  

cases th a t  i s  sca le d . I t  i s  ra re ,  however, th a t  a 

p e r fe c t  sca logram , such as in  Tab le  1, can be produced 

from  the  r e a l v o t in g  d a ta  o f  the  C o u rt, because o f  

s e v e ra l c h a r a c te r is t ic s  o f  these d a ta . I t  may be th a t  

two o r  more J u s t ic e s  have th e  same v o t in g  re c o rd , o r  th a t  

in  two o r  more cases the  same J u s t ic e s  vo ted  f o r  the  

c la im  and th e  same J u s t ic e s  a g a in s t .  In  such a s i tu a t io n  

i t  i s  im p o s s ib le  to  rank  those J u s t ic e s  w ith  th e  same 

v o t in g  re co rd  o r  those cases which e l ic i t e d  the  same 

response from  th e  C o u rt. We a re  n o t j u s t i f i e d  in  sa y in g
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th a t  th e y  a re  o f  th e  same ra n k : t h e i r  b re a k in g  p o in ts

may indeed d i f f e r .  We know about each b re a k in g  p o in t  

o n ly  th a t  i t  l i e s  somewhere in  the  re g io n  between the  

la s t  p o s i t iv e  and the  f i r s t  n e g a tiv e  v o te . Depending on 

the  p a r t ic u la r  cases and J u s t ic e s  to  whom these vo tes  

b e lo n g , th e  re g io n  o f  in d e te rm in a cy  may be la rg e  o r  

s m a ll,  i . e .  in c lu d e  a la rg e  o r  sm a ll v a r ia t io n  in  sever­

i t y  o f  c la im s  and sympathy o f  J u s t ic e s .  I f  we cannot 

rank  two cases, we s h a l l  neve r be a b le  to  rank  them, f o r  

no new d a ta  w i l l  ever appear about the  vo te s  in  those 

cases. I f  we cannot rank two J u s t ic e s ,  however, th e re  i s  

s t i l l  hope th a t  in  the  fu tu re  a case w i l l  a r is e  whose 

c la im  s p l i t s  the  J u s t ic e s ,  re v e a lin g  who i s  more sympa­

t h e t ic  to  the  c la im .

The most s e r io u s  reason fo r  the  f r iq u e n t  im p o s s ib i l­

i t y  o f  c o n s tru c t in g  a p e r fe c t  sealogram i s  th a t  the  vo te s  

cannot be a rranged  in  such a way th a t  eve ry  J u s t ic e  has a 

b re a k in g  p o in t  which d iv id e s  a l l  h is  p o s i t iv e  vo te s  from 

a l l  h is  n e g a tiv e  v o te s . Some J u s t ic e s  have p o s i t iv e  

vo te s  surrounded by n e g a tiv e  ones, o r  v ic e  ve rsa : these

a re  c a lle d  by th e  s c a le rs  " in c o n s is te n c ie s * .  In  o rd e r  to  

e lim in a te  th e  in c o n s is te n c ie s  o f  one J u s t ic e ,  i t  would be 

necessary  to  re -a rra n g e  the  cases in  such a way th a t
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in c o n s is te n c ie s  would a r is e  f o r  o th e r  J u s t ic e s .  The 

presence o f  even one in c o n s is te n c y  fo rc e s  us to  re ­

examine o u r h y p o th e s is  th a t  a l l  o f  the  J u s t ic e s  vo ted in  

a l l  o f  th e  cases in  accordance w ith  t h e i r  a t t i t u d e s  

toward the  c o n f l i c t  between one p a ir  o f  v a lu e s . In co n ­

s is te n c ie s  re q u ire  th e  m o d if ic a t io n  o f  t h is  p ro p o s it io n ,  

in  one o r  more ways. One m o d if ic a t io n  i s  to  h yp o th e s ize  

th a t  a J u s t ic e  w ith  in c o n s is te n c ie s  in  a sealogram 

changed h is  a t t i t u d e  toward th e  va lu e s  a t  some tim e . I f  

such a change i s  suspected , one can d iv id e  the  group o f  

cases in to  those decided  b e fo re  and those decided a f t e r  

th e  da te  o f  the  a lle g e d  change, and then sca le  the  two 

groups s e p a ra te ly . I f  t h is  o p e ra tio n  does n o t w ork, 

however, and i t  becomes necessary  to  assume s e v e ra l 

changes o f  a t t i t u d e  in  o rd e r  to  e lim in a te  the  in c o n s is ­

te n c ie s , i t  then becomes reasonab le  to  b e lie v e  th a t  the  

va lu e s  about which th e  J u s t ic e s ’ a t t i t u d e s  a re  be ing  

cons ide red  were n o t the  o n ly  va lu e s  a f fe c t in g  the v o te s . 

We a re  then le d  to  conclude th a t  th e re  was more than one 

in f l u e n t ia l  q u e s tio n  in  th e  m inds o f  some o f  the  Jus­

t ic e s ,  m aking p e r fe c t  s c a lin g  im p o s s ib le . A nother 

p o s s ib le  m o d if ic a t io n  o f  the  p ro p o s it io n  te s te d  by 

s c a lin g  i s  the  a d d it io n  o f  s u b je c t iv i t y .  I t  i s  e a s i ly
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c o n c e iv a b le  th a t  a l l  th e  J u s t ic e s  co u ld  c o n s id e r  t h a t  a 

c e r ta in  g ro u p  o f  cases ra is e d  o n ly  one s ig n i f i c a n t  

q u e s tio n  and c o u ld  a l l  have a f ix e d  a t t i t u d e  on th a t  

q u e s t io n ,  y e t  n o t  v o te  in  a s c a la b le  m anner. A l l  t h a t  i s  

n e c e s s a ry  i s  a d i f fe r e n c e  in  th e  s e v e r i t y  o f  th e  c la im  

p e rc e iv e d  by one J u s t ic e  from  th a t  p e rc e iv e d  by a n o th e r .

I f ,  f o r  a p a r t i c u la r  g roup  o f  cases, th e  sca logram  

tu rn s  o u t  to  c o n ta in  a la r g e  number o f  in c o n s is te n c ie s ,  

we m ust co n c lu d e  th a t  th e  h y p o th e s is  i s  s im p ly  d is p ro v e d  

f o r  t h i s  g roup  o f  cases. I f ,  how ever, th e  number o f  

in c o n s is te n c ie s  i s  s m a ll,  i . e .  th e  sca logram  i s  a lm o s t 

p e r fe c t ,  we can make i t  c o m p a tib le  w ith  o u r h y p o th e s is  i f  

we m o d ify  th e  h y p o th e s is  in  one o f  th e  ways d e s c r ib e d  

above. We can a ls o  use a com prehens ive , le s s  s p e c i f ic  

m o d i f ic a t io n ,  by m aking o u r h y p o th e s is :  th e  J u s t ic e s  in

t h i s  g roup  o f  cases vo te d  g e n e r a l ly ,  b u t  n o t  I n v a r ia b ly , 

a c c o rd in g  to  t h e i r  a t t i t u d e s  tow ard  th e  c o n f l i c t  between 

one p a i r  o f  v a lu e s . A® lo n g  as th e re  a re  o n ly  few  

in c o n s is te n c ie s ,  i t  i s  re a s o n a b le  to  c o n s id e r  t h is  

h y p o th e s is ,  because th e  p r o b a b i l i t y  o f  a n e a r - p e r fe c t  

sca logram  o c c u r r in g  by chance i s  e x c e e d in g ly  s m a ll.  In  

o rd e r  to  have some r u le  f o r  d e c id in g  how im p e r fe c t  a 

sca logram  may be and s t i l l  be c o n s id e re d  h e lp f u l  as an
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a lm o s t p e r fe c t  sca lo g ra m , s c a le rs  have e s ta b lis h e d  

a r b i t r a r y  c r i t e r i a  to  d e c id e  w he the r a g roup  o f  cases i s  

s c a la b le .  The m ost s o p h is t ic a te d  o f  these  c r i t e r i a  i s  

th e  c o e f f i c ie n t  o f  s c a la b i l i t y ,  a b b re v ia te d  * 8 * ,  and i t  

i s  e q u a l to  th e  f r a c t io n  o f  th e  p o t e n t ia l l y  in c o n s is te n t  

v o te s  th a t  i s  c o n s is te n t .  The commonly a cce p te d  minimum 

v a lu e  o f  S f o r  s c a l a b i l i t y  i s  0 .6 0  o r  0 .6 5 . In  o th e r  

w ords , i f  a t  le a s t  60jC o r  65%o f  a l l  th e  v o te s  w h ich  

m ig h t have been in c o n s is te n t  (when n in e  J u s t ic e s  v o te  

th e re  i s  a maximum o f  fo u r  p o s s ib le  in c o n s is te n c ie s  in  

each case) a re  c o n s is te n t ,  the  p a t te r n  i s  c o n s id e re d  

s c a la b le .  A n o th e r c r i t e r io n  i s  th e  c o e f f i c ie n t  o f  

r e p r o d u c ib i l i t y  ( CR). T h is  i s  th e  f r a c t io n  o f  a l l  v o te s  

c a s t th a t  i s  c o n s is te n t .  I f  a t  le a s t  $0% o f  th e  v o te s  

re c o rd e d  in  th e  sca logram  a re  c o n s is te n t ,  th e  OR i s  0 .9 0  

and th e  v o te s  a re  c o n s id e re d  s c a la b le .  The c o e f f i c ie n t  

o f  s c a la b i l i t y ,  th e  c o e f f i c ie n t  o f  r e p r o d u c ib i l i t y ,  a**d 

a l l  o th e r  fo rm u la e  f o r  th e  measurement o f  s c a la b i l i t y  

c o n ta in  b ia s e s  w h ich  become im p o r ta n t when th e  g iv e n  

g roup  o f  cases i s  c h a ra c te r iz e d  by one o r  a n o th e r k in d  o f  

v o t in g  p a t te r n ,  such as many 5-4 v o te s .  B u t o u r m ain 

concern  i s  w ith  th e  v a l i d i t y  o f  th e  s c a l in g  p ro c e s s , and 

f o r  o u r pu rposes th e  is s u e  o f  th e  p re c is io n  o f  th e
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In d ic a to r s  o f  s c a la b i l i t y  can be n e g le c te d .

U n t i l  t h is  p o in t  we have d iscussed  o n ly  one typ e  o f  

scalogram : th a t  in  which the  same J u s t ic e s  voted in  a l l

o f  the  cases in  the  group b e in g  s ca le d . B a r r in g  non­

p a r t ic ip a t io n s ,  such a scalogram  c o n ta in s  a re co rd  o f  a 

vo te  a t  eve ry  a v a i la b le  p o s it io n  in  th e  d iagram . Such 

co m p le te ly  f i l l e d  scalogram s a re  e x c e p tio n a l,  however. 

Most group® o f  cases s e le c te d  f o r  s c a lin g  s t re tc h  o ve r a 

p e r io d  o f  tim e  encompassing changes in  the membership o f  

the  c o u rt o r  In c lu d e  cases in  which n o t every J u s t ic e  

c a s t a v o te . The r e s u l t  i s  a scalogram  in  which th e re  

a re  no in d ic a t io n s  o f  a vo te  a t  s e v e ra l p o s it io n s ,  namely 

th e  in te r s e c t io n s  o f  each J u s t ic e  w ith  th e  cases decided 

when he was n o t on th e  C ourt o r  n o t p a r t ic ip a t in g .  We 

may group these two s i tu a t io n s  to g e th e r  and c a l l  the  

r e s u l t  an u n f i l l e d  scalogram . U n f i l le d  scalogram s have 

some d i f f e r e n t  c h a r a c te r is t ic s  from f i l l e d  ones and a re  

w o rthy  o f  sepa ra te  c o n s id e ra t io n .

In  d is c u s s in g  f i l l e d  sca logram s, we hypo thes ized  

th a t ,  a cco rd in g  to  s c a lin g  th e o ry , a case p re s e n tin g  a 

more severe  c la im  shou ld  b r in g  few er vo te s  in  sup p o rt o f  

the  c la im  than a case in  which th e  c la im  i s  m ild e r .  T h is  

p r in c ip le  i s  n o t v a l id  f o r  u n f i l l e d  sca logram s, however.
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The c la i rii in  one case may re c e iv e  more vo tes than the  

c la im  in  a n o th e r f o r  th e  s im p le  reason th a t  one o r  more 

J u s t ic e s  sym p a th e tic  to  such c la im s  occupied p o s it io n s  on 

th e  C ourt d u r in g  the one case, and le s s  sym pa the tic  

J u s t ic e s  f i l l e d  those p o s it io n s  d u r in g  the  o th e r  case.

In  f a c t ,  i t  may ve ry  w e ll happen th a t  a c la im  th a t  

re c e iv e s  many vo te s  a t  one tim e  i s  more severe than one 

re c e iv in g  few vo tes a t  ano the r t im e . A nother p r in c ip le  

used in  c o n s tru c t in g  f i l l e d  scalogram s was th a t  a J u s t ic e  

who gave more vo te s  to  a c la im  was more sym p a th e tic  to  

the  c la im  than one who gave i t  few er v o te s . T h is  

p r in c ip le  does n o t h o ld  f o r  u n f i l le d  sca logram s, because 

J u s t ic e s  b e lo n g in g  to  the  C ourt a t  d i f f e r e n t  tim es can be 

expected to  v o te  on q u e s tio n s  in v o lv in g  c la im s  o f  d i f f e r ­

e n t s e v e r i t i e s . ’ T h e re fo re  the  b re a k in g  p o in t  o f  a 

J u s t ic e  i s  n o t re la te d  to  the  p ro p o r t io n  o f  h is  vo te s  

th a t  he g iv e s  to  the  c la im a n t, b u t o n ly ,  in  accordance 

w ith  the  o r ig in a l  d e f in i t io n ,  to  th e  most severe c la im  

th a t  he su p p o rts  and the  m ild e s t  c la im  th a t  he r e je c ts .

I t  i s  n o t even p o s s ib le  to  lo c a te  e x a c t ly  every  J u s t ic e 's  

b re a k in g  p o in t  in  an u n f i l l e d  sca log ram , because the  most 

severe c la im  vo ted  f o r  and the  m ild e s t  one re je c te d  by a 

J u s t ic e  may be separa ted  by s e v e ra l cases w ith  in t e r -
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m ed ia te  c la im s , on which the  J u s t ic e  d id  n o t vo te  a t  a l l .  

S ince th e re  i s  no way to  de te rm ine  how he would have 

vo ted in  those cases, h is  b re a k in g  p o in t  cannot be 

d e fin e d , except by sa y in g  th a t  i t  l i e s  somewhere in  the  

re g io n  between the  most severe c la im  supported  and the 

m ild e s t  one d e n ie d .

U n f i l le d  sca logra ias n o t o n ly  have these s p e c ia l 

c h a r a c te r is t ic s ,  b u t they  a lso  have a s p e c ia l va lu e  n o t 

possessed by f i l l e d  ones. The va lu e  l i e s  in  the  fa c t  th a t  

u n f i l l e d  scalogram s b r in g  to g e th e r f o r  comparison cases 

decided  by d i f f e r e n t  J u s t ic e s ,  and J u s t ic e s  who decided 

d i f f e r e n t  cases. Thus an u n f i l le d  scalogram can be used 

to  su p p o rt th e  h y p o th e s is  th a t  one case ra is e d  a more 

severe c la im  than a n o th e r case, even though an e n t ir e  

tu rn o v e r  in  C ourt membership o ccu rred  between the  two. 

L ik e w is e , one J u s t ic e  may be sa id  to  be more sym pathe tic  

to  a c e r ta in  k in d  o f  c la im  than a n o th e r J u s t ic e ,  even i f  

th e  two neve r shared a day on the C o u rt. How such 

com parisons may be made i s  i l l u s t r a t e d  by the  h y p o th e t i­

c a l scalogram  in  Table  2. For the  sake o f  b r e v i t y ,  o n ly  

a five -m a n  C ourt has been assumed in  Table 2, b u t the  

case o f  a nine-m an C ourt i s  p e r fe c t ly  ana logous. The 

cases a re  le t te r e d  in  c h ro n o lo g ic a l o rd e r  o f  d e c is io n ,
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Case: C B P G 3 S K I H A D J
J u s t ic e :

J1 

J 8 

J4 

J10 

J l l  

J7 

J5 

J9 

J 6 

J2 

J3

Table 2
H y p o th e t ic a l U n f i l le d  Scalogram

and th e  J u s t ic e s  are  numbered in  o rd e r  o f  da te  o f  r e t i r e ­

ment from the  C o u rt. Among the  many p o s s ib le  com pari­

sons, i t  appears th a t  case J ra is e d  a more severe c la im  

than case A. We can say th is  in  s p ite  o f  the  fa c t  th a t  

th e y  were decided by two e n t i r e ly  d i f f e r e n t  C o u rts . The 

s c a la b i l i t y  o f  th e  v o t in g  p a tte rn  g iv e s  su p p o rt to  our 

g e n e ra l h y p o th e s is . A cco rd ing  to the  h y p o th e s is , case J 

p resen ted  a more severe c la im  than case D, because 

J u s t ic e  J8 was w i l l i n g  to  g ra n t the c la im  in  I* b u t n o t in
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J . And case I? in v o lv e d  a more severe c la im  than d id  case 

A, s in c e  J u s t ic e  J 4 voted f o r  the  c la im  in  A "but den ied 

i t  in  D. I f  the  c la im  in  J was more severe than in  B, 

and the  c la im  in  P more severe than in  A, the c la im  in  J 

was o b v io u s ly  more severe than the  c la im  in  A. S im ila r ­

l y ,  we can conclude th a t  J u s t ic e  J10 was a p p a re n tly  more 

sym p a th e tic  to th e  c la im  in  q u e s tio n  than was J u s t ic e  J 5 , 

even though th e re  was n o t one case on which they  bo th  

vo te d , and even though J5 gave the  c la im  57% o f  h is  

re le v a n t  vo te s  and J10 gave i t  o n ly  50% o f  h is .  The 

p o s s ib i l i t y  o f  d raw ing  such co n c lu s io n s  shows th e  s p e c ia l 

a n a ly t ic a l  power o f  u n f i l l e d  as opposed to  f i l l e d  

saalogram s.

W ith  t h i s  s k e tc h  o f  th e  th e o ry  o f  s c a l in g  as re le v a n t  

to  th e  Supreme C o u r t,  we tu rn  to  th e  ways in  w h ich  t h i s  

th e o ry  has been a p p l ie d .  We m ust pay th e  m ost a t t e n t io n  

to  th e  w ork  o f  G lendon S c h u b e rt. He has been th e  le a d in g  

s c a le r  o f  th e  C o u rt,  and many o f  th e  ach ievem en ts  o f  

s e a l in g ,  as w e l l  as m ost c r i t i c is m s  o f  i t ,  a re  due to  

h im *

One o f  S c h u b e r t ’ s f a v o r i t e  te c h n iq u e s  i s  to  s c a le  

s e v e ra l g roup s  o f  cases d e a lin g  w ith  d i f f e r e n t  v a r ia t io n s
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o f  th e  same s u b je c t ,  F o r exam ple , he sc a le d  a l l  th e  

cases I n v o lv in g  a l ie n s  between 1950 and 1957, then 

s c a le d  th e  ones between 1950 and 1953 ( th e  V inson C o u rt)  

s e p a ra te ly  from  th e  cases between 1954 and 1957 ( th e  

Warren C o u r t ) ,  and f i n a l l y  s e p a ra te ly  sc a le d  o v e r  th e  

e n t i r e  p e r io d  th o se  cases in v o lv in g  Communist and th o se  

in v o lv in g  non-C om m unist a l ie n s .  Sach t im e , th e  r e s u l t in g  

sca log ram  had an a c c e p ta b ly  lo w  number o f  in c o n s is te n c ie s  

by th e  c o n v e n t io n a l c r i t e r i a .  N a tu r a l ly ,  th e  in fo rm a t io n  

c o n ta in e d  in  one sca log ram  co u ld  be t r a n s la te d  in t o  many 

p a ra g ra p h s  o f  v e rb a l d e s c r ip t io n , so th e  s c a le r  m ust 

s e le c t iv e ly  i n t e r p r e t  h is  sca logram s f o r  th e  re a d e r .  One 

th in g  n o t ic e d  and c a l le d  to  th e  re a d e r ’ s a t t e n t io n  by 

S c h u b e rt was t h a t  th e  V inson  C o u rt was h ig h ly  p o la r iz e d ,  

w ith  fo u r  o f  th e  J u s t ic e s  v o t in g  f o r  a la r g e  m a jo r i t y  o f  

th e  a l ie n s  and f i v e  J u s t ic e s  v o t in g  a g & in s t th e  a l ie n s  

a lm o s t e v e ry  t im e . The sca logram  f o r  th e  Warren C o u rt 

shows no such s h a rp  d iv is io n :  th e  J u s t ic e s  were a p p a r­

e n t ly  r a th e r  e v e n ly  d is t r ib u t e d  o v e r th e  con tinuum  o f  

a t t i t u d e s  tow a rd  th e  c la im s  o f  a l ie n s  a g a in s t  th e  

gove rnm en t. R eg a rd in g  th e  p o s s ib le  d i f f e r e n t i a l  t r e a t ­

m ent o f  a l ie n s  who were Com m unists, th e  sca logram s showed 

no s u b s ta n t ia l  d i f f e r e n c e ,  b u t S ch u b e rt observed  th a t
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i t  i 8 e n t i r e ly  p o s s ib le  th a t  p a r t  o f  the  d i f f e r ­
ences no ted  in  com paring the  Vinson and Warren 
C ourt p e rio d s  may be a t t r ib u ta b le  to  the  fa c t  
th a t  a m a jo r i t y  o f  the  a l ie n  cases decided by the  
Vinson C o u rt, b u t o n ly  fo u r  o f  the  tw en ty  d e c i­
s io n s  o f  the  Warren C o u rt, in v o lv e d  Communists.
I t  would be necessary  to  make an independent 
scalogram  a n a ly s is  o f  a l l  cases in v o lv in g  a lle g e d  
Communists, dec ided  by the  Supreme C ourt d u r in g  
th e  p e r io d  o f  the  1949-1956 Terms, in  o rd e r  to  be 
more c o n f id e n t as to  which o f  the  two a l te r n a t iv e  
in te r p r e ta t io n s  should  be p re fe r re d .

The rank o f  F ra n k fu r te r  in  a t t i t u d e  toward a l ie n s  i s

s p e c i f ic a l ly  noted by S chube rt. F ra n k fu r te r ,  in  bo th

C ourts  and toward b o th  Communists mid non-Communist

a l ie h s ,  was the  t h i r d  most sym p a th e tic  to  t h e i r  c la im s ,
84below  o n ly  Douglas and B la c k .

A no ther to p ic  su b je c te d  to  sca le  a n a ly s is  by Schubert
O  ^

was th e  r ig h t  to  co u n se l. He found th a t  r i g h t - t o -  

counse l cases decided  between 1940 and 1957 were s c a l­

a b le . He a ls o  managed to  sca le  s e p a ra te ly  the  sub-group 

o f  cases in v o lv in g  c a p ita l  punishm ent and the  cases in  

which le s s e r  punishm ents were g iv e n , in  o rd e r to  te s t  

w hether th e re  was a d if fe re n c e  in  the  J u s t ic e s ' a t t i t u d e s  

toward the  r ig h t  to  counse l in  these two k in d s  o f  cases.

Exam in ing cases in v o lv in g  a lle g e d  u n c o n s t i tu t io n a l 

search and s e iz u re ,8** S chubert sca led  a l l  o f  the  cases

between 1937 and 1957 and found enough in c o n s is te n c ie s  to
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make th e  sca logram  o n ly  b a r e ly  a c c e p ta b le  a c c o rd in g  to

th e  c o e f f i c ie n t  o f  r e p r o d u c ib i l i t y .  Then he sep a ra ted

th e  cases in v o lv in g  a c ts  by F e d e ra l a u t h o r i t ie s  fro ®

cases o f  sea rch  and s e iz u re  u n d e r s ta te s .  When the se

g roups were s c a le d  s e p a ra te ly ,  s c a la b i l i t y  was im p ro ve d .

F r a n k fu r te r  was found  to  be th e  s t ro n g e s t  s u p p o r te r  in

th e  C o u rt o f  p r o te c t io n  a g a in s t  im p ro p e r F e d e ra l sea rch  

8 7and s e iz u re ,  b u t to  be r e la t i v e l y  le s s  e n th u s ia s t ic

a b o u t v o t in g  a g a in s t  a l le g e d  im p ro p e r s ta te  sea rch  and

. 88 s e iz u re .

S ch u b e rt t r i e d  to  s c a le  " fe d e r a l  ta x  cases in v o lv in g  

g o v e rn m e n t- ta x p a y e r c o n f l i c t s  d e c id e d  d u r in g  th e  1953- 

1958 te r ra s " , b u t th e  r e s u l t in g  sca logram  was u n a c c e p t­

a b le .  He succeeded, how ever, w ith  th e  su b se t in c lu d in g  

o n ly  th e  cases in v o lv in g  c r im in a l  c h a r g e s .

When a s e le c te d  g roup  o f  cases p ro ve s  to  be s c a la b le ,  

th e  s c a le r  u s u a l ly  con c lu d e s  th a t  th e  J u s t ic e s  vo te d  on 

th e  cases a c c o rd in g  to  t h e i r  a t t i t u d e s  tow ard  th e  c la im  

w h ich  has been used as a c r i t e r io n  f o r  chood ing  th e  g roup  

by th e  s c a le r .  Thus S. S idne y  U lm e r 's  s tu d ie s  o f  c i v i l  

l i b e r t i e s  cases in  th e  1956 and 1959 te rm s o f  th e  C o u rt 

have con c lude d  th a t  th e  members o f  th e  C o u rt vo te d  on 

th e se  cases a c c o rd in g  to  "one dom inan t o p e ra t in g  v a r i -
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S chubert has in d ic a te d  th a t  a h ig h  degree o f  s c a la b i l i t y  

f o r  th e  a l ie n  cases would be *p s rs u a s iv e  ev idence* f o r  

the  c o n s id e ra t io n  by the  J u s t ic e s  o f  a l ie n  s ta tu s  i t s e l f

S chubert has summed up th e  co n c lu s io n s  drawn from

s c a lin g  as fo l lo w s :

The re sea rch  done thus  f a r  in  cu m u la tive  s c a lin g  
in d ic a te s  th a t  th e re  i s  a h ig h  degree o f  co n s is ­
te n cy  in  th e  a t t i t u d e s  o f  Supreme C ourt ju s t ic e s  
toward th e  re c u r re n t  is su e s  o f  p u b lic  p o l ic y  th a t  
c h a ra c te r iz e  t h e i r  work lo a d . T h is  co n s is te n cy  
o f  response in  in d iv id u a l  j u d i c ia l  v o t in g  in  such 
an area  o f  p u b lic  p o l ic y  as c i v i l  l i b e r t i e s  c la im s  
appears to  p ro v id e  a much b e t te r  g e n e ra l exp lana­
t io n  o f  how and why the  C ourt makes i t s  p o l ic y  
cho ices  than does the  a l t e r n a t iv e  t r a d i t io n a l  
th e o ry  o f  s ta re  d e c is is , th a t  co n s is te n cy  in  the  
m a n ip u la tio n  o f  p re c e d e n t ia l le g a l ru le s  and 

le s  i s  a fu n c t io n  o f  le g a l c ra ftsm a n -

Such co n c lu s io n s  a re  t y p ic a l  o f  s c a le rs , and th e y  a re  

in  c o n tra s t  w ith  what n o n -s c a le rs  u s u a lly  conc lude .

Those who use n o n -q u a n t ita t iv e  m ethods, w hether unsoph is ­

t ic a te d  o r  s o p h is t ic a te d ,  g e n e ra lly  h o ld  th a t  a J u s t ic e 's  

a t t i t u d e s  toward a few le g a l p r in c ip le s  w i l l  go a lo n g  

way in  e x p la in in g  h is  v o te s . Some, however, l i k e  R o d e ll, 

b e lie v e  th a t  the  fo rc e s  m o tiv a t in g  th e  J u s t ic e s  a re  n o t 

few , b u t i n f i n i t e ,  and n o t le g a l ,  b u t o f  d iv e rs e  k in d s .

I t  m ig h t be a n t ic ip a te d  th a t  the  u se rs  o f  q u a n t i ta t iv e

as an im p o rta n t c la im . 91
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m ethods, su p p o se d ly  on th e  f r o n t i e r  o f  p o l i t i c a l  re ­

s e a rc h , w ou ld re p re s e n t  an e x te n s io n  o f  th e  ' r e a l is m *  

t y p i f i e d  by R o d e ll.  Such i s  n o t  th e  case . The s c a le rs  

v ie w  j u d i c i a l  b e h a v io r  as e x p la in a b le  b y  fe w , n o t  many, 

p r in c ip le s ,  and o n ly  some o f  th e se  a re  n o n - le g a l,  such as 

a t t i t u d e  tow ard  a l ie n s ,  w h ile  o th e rs  a re  le g a l ,  e .g .  

a t t i t u d e  tow ard  s ta te  v e rs u s  F e d e ra l sea rch  and s e iz u re .  

Thus, in  t h e i r  c o n c lu s io n s , th e  s c a le rs  tend  to  embody 

some o f  b o th  R o d e ll and Mason.

The p ro c e s s  o f  s c a l in g  and d ra w in g  c o n c lu s io n s  from  

sca log ram s used by S c h u b e rt, U lm e r, and o th e rs  i s  f r a u g h t  

w ith  f a l l a c ie s .  We s h a l l  d is p la y  t h is  p ro ce ss  in  more 

d e t a i l  as we expose th e  e r r o r s  th a t  i t  c o n ta in s .  One o f  

th e  m a jo r  f a u l t s  l i e s  in  th e  manner in  w h ich  sca logram s 

a re  c o n s tru c te d  from  raw  v o t in g  d a ta .  S c a le rs  re fu s e  to  

re c o g n iz e  th e  im p o r ta n t  d i f fe r e n c e s  between f i l l e d  and 

u n f i l l e d  sca lo g ra m s , and use one s e t  o f  r u le s  f o r  con­

s t r u c t in g  b o th  k in d s .  The o n ly  p u b lis h e d  com prehensive  

s e t o f  r u le s  f o r  s c a l in g  Supreme C o u rt d e c is io n s 3  ̂ i s  too  

lo n g  and c o m p lic a te d  to  be d e s c r ib e d  h e re . What i s  

im p o r ta n t  i s  th a t  th e se  r u le s ,  in  an a p p a re n t e f f o r t  to  

con se rve  o b je c t i v i t y  by e l im in a t in g  any p o s s ib le  d i f f e r -
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ences in  the  tre a tm e n t o f  the  same m a te r ia l from  one 

in v e s t ig a to r  to  a n o th e r, e la b o ra te ly  s p e c ify  how to  

a rra n g e  the  cases and J u s t ic e s  in  o rd e r ,  g iven  any 

d is t r ib u t io n  o f  v o te s . In  o rd e r  to  accom p lish  th is  

a rrangem ent, many a r b i t r a r y  ru le s  a re  employed. These 

have th e  e f fe c t  o f  o rd e r in g  cases a cco rd in g  to  th e  number 

o f  vo te s  re c e iv e d  by t h e i r  c la im s , a p r in c ip le  which we 

have shown to  v io la te  s c a lin g  th e o ry  i t s e l f  when a p p lie d  

to  the c o n s tru c t io n  o f  u n f i l l e d  sca logram s. The ru le s  

a ls o  re d e f in e  th e  b re a k in g  p o in t  o f  a J u s t ic e  to  be the 

most severe c la im  su ppo rted , i . e .  the  l e f t  end o f  the  

re g io n  o f  in d e te rm in a c y  m entioned above, and the  J u s t ic e s  

a re  o rde red  a c c o rd in g ly .  T h is  p roce d u re , to o , v io la te s  

s c a lin g  th e o ry , by e x t ra c t in g  from th e  v o t in g  da ta  

in fo rm a tio n  more p re c is e  than th e  th e o ry  p e rm its .

When these ru le s  a re  a p p lie d  to  the  c o n s tru c t io n  o f  

f i l l e d  sca logram s, th e  r e s u l t  u s u a lly  (b u t by no means 

a lw ays) i s  the  arrangem ent o f  cases and J u s t ic e s  which 

produces th e  le a s t  p o s s ib le  number o f  in c o n s is te n c ie s .  

S c a lin g  th e o ry  o f fe r s  no reason why a s c a le r  shou ld  

p u n ish  h im s e lf  by m aking any arrangem ent th a t  in c re a se s  

th e  number o f  in c o n s is te n c ie s ,  and y e t such an in c re a s e  

i s  o fte n  th e  r e s u l t  o f  the  c o n s tru c t io n  o f  u n f i l l e d
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sca log ram s w ith  S c h u b e rt ’ s r u le s .

Thus th e re  a re  two m a jo r o b je c t io n s  to  th e  use o f

th e se  r u le s  in  th e  c o n s tru c t io n  o f  u n f i l l e d  sca log ram s:

more p r e c is io n  i s  c la im e d  than th e  d a t4  w a r ra n t ,  and

u n nece ssa ry  in c o n s is te n c ie s  a re  fo rc e d  in t o  th e  r e s u l t in g

sca lo g ra m s . In  i l l u s t r a t i o n  o f  th e  f i r s t  o b je c t io n ,

c o n s id e r  th e  f o l lo w in g  sca lo g ra m , c o n s tru c te d  by S ch u b e rt

f o r  a g roup  o f  F e d e ra l sea rch  and s e iz u re  cases from  1937 

94
to  1948.

Case: C D A J M K L E F G H I B

Rank: 1 2 3 4 5 6 7 8 9 10 11 1 2 13
J u s t ic e :

1 12 F ra n k fu r te r X X X X X X X X X X X

2 12 M urphy X X X X X X X X X

3 12 R u tle d g e X X X X X X X

4 12 Jackson X X X X X

5 9 S tone X X X X X -
6 7 D oug las X X X X X X - - - - -
7 5 B la c k X X X - X

8 4 B u rto n X - - MW - - -
9 4 Reed X X

10 3 Hughes X X X -
11 3 B u t le r X X X -
1? 3 R o b e rts X X X - - -
13 3 Cardozo X

14 3 B ra n d e is X -
15 1 M cReynolds X - -
16 0 B yrnes - -
17 0 V inson - - - - —
18 0 S u th e r la n d -

T a b le  3
U n f i l le d  Scalogram C ons truc ted  by S chubert
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T h is  sca logram  shows o n ly  one in c o n s is te n c y ,  and "by 

in s p e c t io n  we can see th a t  i t  would he im p o s s ib le  to  

r e c o n s t r u c t  th e  sca logram  w ith o u t  a t  le a s t  one in c o n s is ­

te n c y . The d a ta  on w h ich  th e  sca logram  i s  based , how­

e v e r , a re  n o t  com p le te  enough to  j u s t i f y  t h i s  a rrangem ent 

o f  cases and J u s t ic e s  as th e  o n ly  p o s s ib le  one. There 

a re  many ways in  w h ich  we c o u ld  r e - o r d e r  them w ith o u t  

in c re a s in g  th e  number o f  in c o n s is te n c ie s ,  and th e  r e s u l t ­

in g  new sca logram  w ould be j u s t  as p la u s ib le ,  in  te rm s o f  

s c a l in g  th e o ry ,  as i s  th e  one in  T a b le  3. An exam ple o f  

how th e  same d a ta  c o u ld  be re s c a le d  i s  shown in  T a b le  4,

A com parison o f  T a b le s  3 and 4 w i l l  show th a t  th e  number 

o f  In c o n s is te n c ie s  has rem ained c o n s ta n t,  b u t th e  o rd e r  

o f  cases and J u s t ic e s  has changed s u b s t a n t ia l ly .  Case E, 

f o r  exam ple , i s  th e  e ig h th  case in  T ab le  3 and th e  

e le v e n th  in  T a b le  4; case I  moved from  t w e l f t h  to  e ig h th  

p o s i t i o n ; G w ent from  te n th  to  t h i r t e e n t h .  O n ly  two 

cases re ta in e d  t h e i r  p o s i t io n s .  The change i s  more 

pronounced in  th e  o rd e r  o f  th e  J u s t ic e s ,  Among th e  many 

changes o f  p o s i t io n ,  B ran d e ls  moved from  a lo w  fo u r te e n th  

p la c e  to  a m id d le  n in t h ,  and , m ost s p e c ta c u la r ly ,  B la c k  

dropped from  an u p p e r-m id d le  seve n th  p o s i t io n  to  n e a r ly  

th e  bo ttom  o f  th e  l i s t ,  a t  s ix te e n th  p la c e .  As can be



Case: C A D J M L K I H F E B G

Rank: 1 2 3 4 5 6 7 8 9 10 11 12 13
J u s t ic e :

1 13 Jackson X X X X X
2 13 R utledge X X X X X X X

3 13 Murphy X X X X X X X X X
4 13 F ra n k fu r te r X X X X X X X X X X X

5 11 Stone X X X X X -
6 7 Douglas X X X X X X - - - - -
7 4 Reed X X
8 4 B urton X - - - - - -
9 4 B ra n d e is X -

10 4 Cardo zo X
11 4 R oberts X X X - - -
12 4 B u t le r X X X -
13 4 Hughes X X X -

14 3 Byrnes - -
15 3 Vinson - - - - -
16 3 B la ck X X X - X

17 1 S u the rla n d -
18 1 McReynolds X - -

Table 4
S ch u b e rt ' 8 Scalogram (T ab le  3) 
R econstruc ted  w ith o u t H is  Rules

seen in  th e  ta b le s ,  e i th e r  B la c k 's  vo te  in  case J o r  h is  

vo te  in  case M must be cons ide red  an in c o n s is te n c y  in  

s c a lin g  te rm s. In  S c h u b e rt 's  sca logram , the  J vo te  i s  

a r b i t r a r i l y  chosen as the  in c o n s is te n c y , and, in  ou r 

r e v is io n ,  the  M vo te  i s  in s te a d  chosen. These two 

a l te r n a t iv e s  make i t  p o s s ib le  to  p la ce  B lack  a lm ost 

anywhere between seventh and s ix te e n th  p o s it io n s .  Thus 

in d e te rm in a c y  may be an im p o rta n t c h a r a c te r is t ic  o f  

u n f i l l e d  sca logram s, b u t s c a le rs  tend to  avo id  acknow-
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1 edg ing i t  by in je c t in g  an a r t i f i c i a l  de te rm lnacy  th rough  

t h e i r  s c a lin g  ru le s .

Our second o b je c t io n ,  th a t  s c a le rs  in c lu d e  unneces­

sa ry  in c o n s is te n c ie s  in  u n f i l l e d  sealograras, i s  i l l u s ­

t ra te d  by the  fo l lo w in g  p a ir  o f  sca logram s. Tab le  5 i s

Case: V u H T p R 0 W S

Rank: 1 2 3 4 5 6 7 8 9 10
J u s t ic e :

1 9 F ra n k fu r te r X X X X X X X X X -
2 8 Murphy X X

3 8 Jackson X - X - X -
4 7 Douglas X X X X X X - X X

5 7 B la ck X X X X X X X - - X

6 5 fa r re n X X X - -
7 5 C la rk X X - X - - - -
8 4 R utledge X -
9 3 Brennan X X -

10 3 H arlan X X - -
11 2 Bur ton X X - - - - X - - -
12 1 I h i  t ta k e r X -
13 0 Vinson - - - - -
14 0 M in ton - - - -
15 0 Reed - — - — - - _

Table  5
U n f i l le d  Scalograra C ons truc ted  by S chubert

S c h u b e rt 's  in te r p r e ta t io n  o f  a group o f  F ede ra l search 

and s e iz u re  cases from 1949 to  1 9 5 7 .95 T h is  sca logram  

c o n ta in s  seven in c o n s is te n c ie s ,  t u t  one o f  them i s  due to  

th e  fa c t  th a t  S chubert d isobeyed h is  own ru le s  f o r  an 

u n e xp la in e d  reason , in  c a l l in g  D o u g la s 's  b re a k in g  p o in t
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. Sven i f  t h is  e r ro r  i s  c o rre c te d , 

however, th e  number o f  in c o n s is te n c ie s ,  now s ix ,  can be 

decreased by re a rra n g in g  th e  cases and J u s t ic e s ,  as in  

Tab le  6 , f o r  example. Here the  number o f  in c o n s is te n c ie s

Case: V Q T p R N TJ s W 0

Rank: 1 2 3 4 5 6 7 8 9 10
J u s t ic e :

1 10 M urphy X X

2 10 F r a n k fu r te r X X X X X X X - X X

3 9 D oug las X X X X X X X X -

4 8 H a rla n X - X -
5 8 B la c k X X X X X X X X - -

6 7 Warren X X X - -
7 7 R u tle d g e X -
8 7 Brennan X X -
9 4 Jackson X X - - - X

10 3 C la rk X X X - - - - -
11 2 B u rto n X X - - X - - - - -
12 2 M in to n - - - -
13 1 Reed - - - - - - -
14 1 V inson - - - - -
15 1 W h it ta k e r X «■»

Table  6
S c h u b e rt 's  Scalograra (T ab le  5) 
R econstruc ted  w ith o u t H is  Rules

has been reduced from s ix  to  fo u r .  A few  s u b s ta n t ia l 

changes o f  p o s it io n  have a ls o  taken p la c e , such as o f  

case U and J u s t ic e s  H a rlan  and Jackson.

The two i l l u s t r a t i o n s  above a ttem pted  to  show th a t  

the  p o te n t ia l  va lu e  o f  u n f i l le d  scalogram s has been 

la r g e ly  negated by th e  s u b s t i tu t io n  o f  a r b i t r a r y  ru le s
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f o r  reasonab leness in  the  s c a lin g  p roce ss .

U n t i l  t h is  p o in t ,  we have d iscussed  some reasons why 

th e  model o f  a p e r fe c t  scalogram  in  Table 1 cannot 

u s u a lly  be reproduced in  p ra c t ic e ,  and some f a i l i n g s  in  

the  ways in  w hich s c a le rs  cope w ith  th e  r e s u l t in g  

im p e r fe c t io n s  and u n c e r ta in t ie s .  Even i f  a l l  o f  these 

p r a c t ic a l  d i f f i c u l t i e s  in  c o n s tru c t in g  scalogram s were 

e lim in a te d , however, and every  scalogram  in  p ra c t ic e  

tu rn e d  o u t to  be a p e r fe c t  one, th e  co n c lu s io n s  drawn 

from  them would s t i l l  be open to  doub t. In  d e s c r ib in g  

th e  th e o ry  o f  s c a lin g ,  we noted one b a s ic  im p lic a t io n :  

i f  the  J u s t ic e s  a l l  vo te  on each o f  a group o f  cases in  

accordance w ith  t h e i r  f ix e d  a t t i t u d e s  toward one q u e s tio n  

( th e  p ro p e r e x te n t o f  the  c la im  o f  one va lu e  on a n o th e r) ,  

then a scalogram  w ith o u t in c o n s is te n c ie s  can be c o n s tru c ­

ted  f o r  th a t  group o f  cases. In  d e s c r ib in g  the  con c lu ­

s io n s  drawn from s c a lin g ,  however, we have seen th a t  th e  

s c a le rs  assume th a t  the  re ve rse  im p l ic a t io n ,  to o , i s  

v a l id .  In  f a c t ,  as we noted  e a r l ie r ,  i t  i s  n o t .  The 

s c a la b i l i t y  o f  a group o f  cases in  no way im p lie s  th a t  

th e  cases were vo ted  on w ith  one and the  same q u e s tio n  in  

th e  m inds o f  the J u s t ic e s .  I f  vo te s  f o r  each J u s t ic e  a re  

ass igned  a t  random to  th e  cases in  a g roup , th e re  i s  a
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c e r ta in  chance th a t  the group w i l l  he s c a la b le  w ith o u t 

in c o n s is te n c ie s ,  and th e re  i s  a g re a te r  p r o b a b i l i t y  th a t  

i t  w i l l  be s c a la b le  w ith  few enough In c o n s is te n c ie s  to  

meet the  c r i t e r i a  f o r  s c a la b i l i t y  used by most s c a le rs .

I f  the number o f  cases is  la rg e  enough a n d /o r th e  s c a lo -  

grara i s  s u f f i c ie n t l y  f i l l e d ,  th e  p r o b a b i l i t y  o f  a s c a l­

a b le  v o t in g  p a tte rn  a r is in g  by pure chance i s  indeed 

s m a ll,  b u t i t  i s  s t i l l  th e re .

M oreover, i f  th e  v o t in g  o f  the C ourt on a c e r ta in  

group o f  cases i s  s c a la b le , th e re  i s  a g re a te r  p ro b a b il­

i t y  th a t  th e  vo te s  o f  any s in g le  J u s t ic e  would f i t  in to  

the  s c a le  p a t te rn ,  even i f  those vo te s  were ass igned to  

him a t  random, because o f  the  sm a ll number o f  vo te s  

in v o lv e d . The p r o b a b i l i t y  i s  e s p e c ia l ly  g re a t i f  the  

J u s t ic e  was on th e  C ourt f o r  o n ly  a p a r t  o f  th e  group o f  

cases. In  Tab le  6 , f o r  example, th re e  o f  th e  J u s t ic e s  

c a s t vo te s  in  o n ly  two cases each, and o n ly  one o u t o f  

fo u r  p o s s ib le  com b ina tions  o f  v o te s , i . e .  a n e g a tiv e  vo te  

l e f t  o f  a p o s i t iv e  v o te , cou ld  have produced an in c o n s is ­

te n cy  f o r  any o f  these th re e  J u s t ic e s .

fe  a re  n o t s u g g e s tin g , o f  course , th a t  any J u s t ic e  

vo te s  by to s s in g  a c o in . B u t w hatever the  p r o b a b i l i t y  

th a t  random v o t in g  would have had o f  m aking a group o f
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cases s c a la b le , v o t in g  on the b a s is  o f  more than a s in g le  

q u e s tio n  would have a t  le a s t  th e  same p r o b a b i l i t y  o f  

le a d in g  to  an a cce p ta b le  scalogram . T h e re fo re , from  th e  

s c a la b i l i t y  o f  a group o f  cases we can conclude th a t  they  

were vo ted  on w ith  one q u e s tio n  in  m ind, b u t we must 

a lw ays a tta c h  th e  re s e rv a t io n  th a t  th e re  i s  a c e r ta in  

s t a t i s t i c a l l y  c a lc u la b le  p r o b a b i l i t y  th a t  o th e r  co n s id e r­

a t io n s  en te red  in to  th e  v o t in g ,  perhaps m aking the  

scalogram  more p e r fe c t  o r  le s s  p e r fe c t ,  and perhaps n o t.

S c a le rs  seem to  rega rd  the  p e rfe c tn e s s  o r  im p e rfe c t­

ness o f  a scalogram  as an in d ic a t io n  o f  success o r  

f a i l u r e .  T h is  a t t i t u d e  obscures the fa c t  th a t  we can 

draw more c e r ta in  co n c lu s io n s  from  n o n - s c a la b i l i t y  than 

from  s c a la b i l i t y .  A lthough  we must make an a llow ance  fo r  

chance, i . e .  a d d it io n a l in f lu e n c e s  on th e  v o t in g ,  when we 

conclude th e  dominance o f  a s in g le  q u e s tio n  from th e  

e x is te n c e  o f  an a cce p ta b le  sca logram , we can say w ith  

a b s o lu te  c e r ta in ty ,  when a group o f  cases f a i l s  to  s c a le , 

th a t  the  J u s t ic e s *  a t t i t u d e s  toward one q u e s tio n  d id  n o t 

d e te rm ine  a l l  o f  t h e i r  v o te s . There may be groups o f  

cases on which we would expect the  J u s t ic e s  to  vo te  on 

th e  b a s is  o f  one q u e s tio n , and then such a n e g a tiv e  

co n c lu s io n  would be q u ite  im p o rta n t.
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B u t I f  o u r co n c lu s io n  i s  th a t  one q u e s tio n  d id  

dom inate in  a group o f  cases, o u r d i f f i c u l t i e s  have n o t 

ended when we have made the  necessary  re s e rv a t io n  about 

chance. We must s t i l l  ask o u rs e lv e s  what the  dom inant 

q u e s tio n  was. The answer i s  by no means o b v io u s , b u t 

s c a le rs  seem to  th in k  i t  i s .  U s u a lly  th e  group o f  cases 

s e le c te d  f o r  in v e s t ig a t io n  by s c a lin g  i s  n o t p icked  by 

l o t  from a l l  o f  th e  cases w ith in  a c e r ta in  p e r io d  o f  

t im e , b u t i s  composed o f  those eases w h ich , in  the  v iew  

o f  the  in v e s t ig a to r ,  have som ething Im p o rta n t in  common. 

Examples a re  c i v i l  r ig h ts  cases, freedom o f  speech cases, 

and cases te s t in g  s ta te  re g u la t io n  o f  b u s in e ss . I f  an 

in v e s t ig a to r  p ic k s  a group o f  cases a cco rd in g  to  what 

seems to  him to  be a common im p o rta n t c h a r a c te r is t ic ,  and 

i f  he f in d s  th a t  the  vo te s  on the cases in  t h is  group a re  

s c a la b le , he n a tu r a l ly  tends to  conclude th a t  the  s in g le  

q u e s tio n  which p ro b a b ly  dom inated th e  v o t in g  tu rn e d  upon 

th e  c r i t e r io n  by which he o r ig in a l l y  chose th e  cases.

The co n c lu s io n  i s  n o t v a l id ,  because o f  two p o s s ib i l i ­

t ie s .  f i r s t ,  i t  may be tru e  th a t  the  in v e s t ig a to r  has 

chosen a l l  o f  th e  cases, and o n ly  the  cases, w hich share 

a c e r ta in  c h a r a c te r is t ic ,  b u t the  s a l ie n t  c h a r a c te r is t ic  

may be one o th e r  than th a t  by which he made th e  ch o ice .
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The second, and more l i k e l y ,  p o s s ib i l i t y  i s  th a t  the  

cases s e le c te d  a re  p a r t  o f  a la r g e r  g roup , d is t in g u is h e d  

by a d i f f e r e n t  c h a r a c te r is t ic .

By lo o k in g  a t  any p e r fe c t  sca log ram , i t  i s  easy to  

see th a t  th e  e l im in a t io n  o f  any number o f  cases from 

c o n s id e ra t io n  would n o t have any e f fe c t  on the  s c a la b i l ­

i t y  o f  the  re m a in in g  3roup . Hence the im p o rta n t p r in ­

c ip le  th a t ,  i f  a group o f  cases i s  s c a la b le , so i s  any 

subgroup th e re o f .  I f  the  group i s  o n ly  im p e r fe c t ly  

s c a la b le ,  ous w ith in  th e  c o n v e n t io n a lly  a c ce p ta b le  range, 

the  rem oval from  c o n s id e ra tio n  o f  cases n o t re s p o n s ib le  

f o r  any in c o n s is te n c ie s  may le a ve  a scalogram w ith  a 

la r g e r  f r a c t io n  o f  i t s  vo te s  in c o n s is te n t ,  and th e re fo re  

w ith  a p o o re r c o e f f ic ie n t  o f  s c a la b i l i t y .  In  g e n e ra l, 

however, a subgroup i s  n o t l i k e l y  to  be much more o r  le s s  

s c a la b le  than the e n t ir e  group from which i t  i s  ta ke n , i f  

th a t  group sca le s  w e l l .

I f  a group o f  c a p i ta l  punishm ent cases proves to  be 

s c a la b le , i t  may be th a t  the  J u s t ic e s  voted a cco rd in g  to  

t h e i r  a t t i t u d e s  toward the  dea th  p e n a lty .  B u t perhaps 

the  la r g e r  group o f  eases in v o lv in g  a l l  c r im in a l co n v ic ­

t io n s  would a lso  produce an a cce p ta b le  scalogram . I f  

t h is  group were o r ig in a l l y  chosen to  be s c a le d , the
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s c a le r  would most l i k e l y  conclude th a t  the  J u s t ic e s *

vo te s  on a l l  the  cases, in c lu d in g  the  c a p ita l  punishm ent

ones, were based on t h e i r  a t t i t u d e s  toward c r im in a l

de fendan ts  versus the  s ta te .  As a n o th e r example, W allace

Mendelson n o te s  U lm e r's  co n c lu s io n  th a t  the  J u s t ic e s

vo ted  on a group o f  cases a cco rd in g  to th e i r  a t t i tu d e s

toward c i v i l  r ig h t s .  B u t s c a lin g ,  says M endelson, can

p rove  s e v e ra l c o n tra d ic to ry  th in g s : i f  p a r t ic u la r

subgroups o f  the o r ig in a l  group a re  s ca le d , i t  can be

shown, in  the  same manner in  which Ulmer "p ro ve d " h is

a s s e r t io n ,  th a t  the  J u s t ic e s  voted on the  25 cases in  one

subgroup in  accordance w ith  t h e i r  a t t i t u d e s  on Communism,

and on the  15 cases in  a n o th e r subgroup a cco rd in g  to  t h e i r
96a t t i t u d e s  toward hom ic id e .

Our o b je c t io n  to the  v a l i d i t y  o f  the  co n c lu s io n s  

d e riv e d  from s c a lin g  i s  becoming s e r io u s  in d e e d . We have 

seen th a t ,  i f  a group o f  cases i s  s c a la b le , the  s c a la b i l ­

i t y  o f  a subgroup t e l l s  us a lm ost n o th in g  new, s in ce  i t  

cou ld  be p re d ic te d  from  the  fa c t  th a t  the  f u l l  group is  

s c a la b le .  What must we than conclude i f  we f in d  th a t  a l l  

o f  th e  cases decided in  one term produce an a cce p ta b le  

scalogram? The s c a le r  would conclude th a t  the  J u s t ic e s

voted on a l l  the  cases a cco rd in g  to  some one dom inant
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q u e s tio n ; in deed , t h is  ve ry  co n c lu s io n  i s  im p lie d  when 

we c h a ra c te r iz e  a J u s t ic e  as "being to  a c e r ta in  degree 

l i b e r a l  o r  c o n s e rv a tiv e . L ib e ra li ty -c o n s e rv a t is m  i s  

conce ived as a one -d im e n s io n a l v a r ia b le  encompassing a l l ,  

o r  a lm os t a l l ,  o f  the  p a r t ic u la r  p o l ic y  is su e s  which 

a r is e .  A cco rd ing  to  th is  co n ce p tio n , the  J u s t ic e s  c m  be 

o rde red  a cco rd in g  to  a sca le  o f  l i b e r a l i t y ,  and th is  

o rd e r in g  im p lie s  an o rd e r in g  o f  the  cases as w e l l ,  so th a t  

one case p re s e n tin g  a more severe l i b e r a l  c la im  than 

a n o th e r w i l l  re c e iv e  few er vo tes  than th e  o th e r ,  those 

v o t in g  f o r  the  c la im  b e in g  more l i b e r a l  than those v o t in g  

a g a in s t i t .  The concep tion  ju s t  d e sc ribe d  i s  what a 

s c a le r  would conclude i f  he found a l l  cases s c a la b le  

to g e th e r .  And, f o r  a t  le a s t  two term s (th e  1936 and 

1961), the group co m p ris in g  a l l  the cases decided w ith in  

a term has been found to  be s c a la b le .

P r i t c h e t t  d e sc rib e d  the  e n t ir e  p e r io d  o f  1931-6 as 

marked by ’•a lm ost w a te r t ig h t *  b lo c s  in  the  C o u rt, and by 

a f ix e d  p a tte rn  o f  agreement and d isag reem en t. "L o c a tin g  

th e  ju s t ic e s  a lo n g  a s in g le  a t t i t u d e  s c a le  in  terras o f  

r e la t i v e  l ib e r a l is m  o r  conserva tism  would a d e q u a te ly  

accoun t f o r  the ju d i c ia l  d isagreem ents m a n ife s te d  d u r in g  

th a t  p e r io d . *97 S chubert con firm ed th is  s ta tem en t by
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Q O
s c a l in g  th e  e n t i r e  193£ te rm . To d is c o v e r  w he th e r th e  

adequacy o f  l ib e r a l - c o n s e r v a t iv e  r a t in g s  would a p p ly  to  

a re c e n t te rm , we s c a le d  th e  e n t i r e  1961 te rra , w h ich  i s  

p re s e n te d  in  T a b le  7 . A c c o rd in g  to  b o th  o f  th e  s ta n d a rd  

c r i t e r i a  o f  s c a l a b i l i t y ,  t h i s  sca logram  i s  a c c e p ta b le , 

a lth o u g h  n o t  to  as h ig h  a degree  as th e  sca logram  o f  th e  

193* te rm .

T h is  f in d in g  g iv e s  us  reason to  be v e ry  w ary o f  b ia s  

on th e  p a r t  o f  th e  s c a le r ,  lh a te v e r  g roup  o f  cases he 

p ic k s  o u t to  s c a le ,  h is  r e s u l t s  add l i t t l e  to  o u r 

know ledge i f  th e  g roup  composed o f  a l l  eases i s  s c a la b le .  

C le a r ly  a  re a s o n a b le  p ro c e d u re  w ould be to  b e g in  by 

t r y in g  to  s c a le  e n t i r e  c h ro n o lo g ic a l s e r ie s  o f  cases, and 

i f  th e se  d id  n o t s c a le ,  to  in v e s t ig a te  how th e y  m ig h t be 

d iv id e d  in t o  g roup s  th a t  w ou ld  p roduce  a c c e p ta b le  

sca lo g ra m s . S c a le rs ,  how ever, b e g in  a t  once w ith  s m a ll 

g ro u p s . They do n o t  s e le c t ,  f o r  s c a l in g ,  g roups com prised 

o f  th o se  cases In v o lv in g  l i t i g a n t s  one o f  whose m id d le  

names b e g in s  w ith  *R " , n o r  g roups c o n s is t in g  o f  th o se  

cases a r r iv e d  a t  by  one o r  a n o th e r m a n ip u la t io n  o f  a 

random number ta b le ,  f o r  th e re  i s  no reason even to  

s u s p e c t t h a t  such g roups m ig h t be s c a la b le .  S c a le rs  

s e le c t ,  in s te a d ,  g roup s  o f  cases w h ich  have in  common an
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J u s t ic e :

Douglas

Warren

B lack

Brennan

C la rk

S te w a rt

W h it ta k e r

H arlan

F ra n k fu r te r

W hite
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x x x x x x x x x x x x x x x - - - - - - - - - - -
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Table  J
Scalograra o f  A l l  Non-unanimous Cases in  1961 Term 

(P e r Curiam P e c is io n s  H ot In c lu d e d )

S c a la b i l i t y :

CR: 1 -  7T7- *  ° * 924 1 5

OR (S c h u b e r t 's  m e th o d ): 1 -  *  0 .9 3

S: 176 ♦ 207 -  0 .6 5

Legend:
x / -  i f  the  more numerous: voted wi th  c o u r t

i f  the le s s  numerous; voted a g a in s t f o u r t

a d id  n o t p a r t ic ip a te  
*  p a r t ia l  d is s e r t  
: p o s it io n  ambiguous
(b la n k )  no ta  member o f  the c o u rt a t  tim e  o f  d e c is io n
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is s u e  which th e  s c a le rs  th in k  m ig h t w e ll "be th e  dominant 

is s u e  in  the  m inds o f  th e  v o t in g  J u s t ic e s ,  When th e  

groups s c a le , i t  i s  t h is  is s u e  which i s  assumed to  be the  

dom inant one, and th e  s c a le rs  do n o t co n s id e r the  

p o s s ib i l i t y  th a t  where th e  one is s u e  o ccu rre d  Where 

c o in c id e d  a ls o  a n o th e r, to  which th e  J u s t ic e s  p a id  more 

a t te n t io n .  Thus the  s c a le rs ’ co n c lu s io n s  depend c lo s e ly  

on t h e i r  p re s u p p o s it io n s . One a l le g a t io n  as to  what 

these p re s u p p o s it io n s  m ig h t be i s  made by Ken d e l son.

Cases in v o lv in g  c i v i l  l i b e r t i e s ,  he says, in v o lv e  a lso  

" th e  d is t in c t io n  between c o n s t i tu t io n a l  and s ta tu to r y  

c o n s tru c t io n ;  between s ta re  d e c is is  in  r e la t io n  to  

c o n s t i t u t io n a l ,  as a g a in s t s ta tu to r y ,  d e c is io n s ; between 

ju d i c ia l  re v ie w  o f  p rocedure  and ju d i c ia l  re v ie w  o f  

substance—  to  m ention  o n ly  the  o b v io u s .”  " fo ]n ly  an 

a c t i v i s t  i s  in c l in e d  to  ig n o re ”  such d if fe re n c e s  and to  

lump a l l  c i v i l  l i b e r t i e s  cases to g e th e r  w ith o u t fu r th e r  

d is t in c t io n .  Thereby *n e o -b e h a v io ra lis m * (a  term Which 

subsumes s c a lin g )  " te n d s  to  r e f le c t  the d e d ica te d  

l ib e r ta r ia n is m  o f  most o f  i t s  p r a c t i t io n e r s .  Thus i t  

g e n e ra lly  a p p lie s  to  th e  j u d ic ia l  p rocess an e s s e n t ia l ly
Q Q

p o l i t i c a l  te s t ;  nam ely, th e  l ib e r t a r ia n  p a r ty  l i n e . ”

For M endelson, th e  p r in c ip a l  "weakness" o f  j u d ic ia l



83

b e h a v io ra ils m  i s  th a t  " i t  assumes th a t  every vo te  in  a 

case th a t  has some connection  w ith  c i v i l  l i b e r t y ,  f o r  

example, i s  n e c e s s a r ily  a vo te  f o r  a r  a g a in s t th a t  

l i b e r t y ,  Here Mend e l son p o in ts  to  the  e x is te n c e  o f

cases in  which s e v e ra l J u s t ic e s  vo ted  a g a in s t the  person 

c la im in g  a c i v i l  l i b e r t y  f o r  p ro c e d u ra l reasons, b u t 

s im u lta n e o u s ly  vo ted  f o r  a p r in c ip le  d e s tin e d  to  have a 

w ide p r o - c i v i l - l i b e r t i e s  e f fe c t  in  th e  fu tu r e .

There i s  evidence to  su p p o rt Mendelson»s charge. On 

th e  t r i v i a l  s id e , th e re  i s  th e  fa c t  th a t  s c a le rs  use a 

language which seems to  r e f l e c t ,  o r  which cou ld  e a s i ly  

le a d  to ,  the  mode o f  th o u g h t th a t  i s  a lle g e d . Votes f o r  

th e  c i v i l  l i b e r t i e s  c la im  o r  the  c i v i l  r ig h ts  c la im  o r  

the  in d iv id u a l ’ s c la im  a g a in s t th e  s ta te  o r  a bus iness  

a re  in v a r ia b ly  denoted as p o s i t iv e ,  and o p p o s ite  vo te s  as 

n e g a t iv e . And the  terra " in c o n s is te n c y "  i s  a ve ry  

u n fe l ic i t o u s  one, w h ich , i f  n o t unders tood  from a p u re ly  

te c h n ic a l s ta n d p o in t,  im p lie s  the  co rre c tn e ss  o f  the  

p ro p o s it io n  which s c a lin g  i s  designed to  te s t ,  even 

b e fo re  the  r e s u l ts  o f  the  te s t in g  a re  known. I t  a lso  

im p lie s  th a t ,  i f  a J u s t ic e  vo te s  on a d i f f e r e n t  b a s is  

from  h is  fe l lo w  J u s t ic e s ,  he does n o t vo te  a cco rd in g  to  

any p r in c ip le  a t  a l l .
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The c ru x  o f  the  q u e s tio n  l i e s  in  the  way in  which 

s c a le rs  draw t h e i r  c o n c lu s io n s . Mendelson i s  wrong in  

say in g  th a t  s c a le rs  assume the  ir re le v a n c e  o f  ju r is p r u ­

d e n t ia l ,  as opposed to  p o l i t i c a l ,  p r in c ip le s .  Such an 

assum ption i s  n o t l o g ic a l l y  In h e re n t in  th e  s c a le rs ' 

w ork, n o r ,  as we have seen, do s c a le rs  even conclude th a t  

le g a l p r in c ip le s  a re  co m p le te ly  e x traneous . R a th e r, the  

s c a le rs  combine an in a t te n t io n  to  the  im p lic a t io n s  o f  

t h e i r  own th e o ry  w ith  a la c k  o f  r ig o r  in  t h e i r  p roce d u re , 

w ith  th e  r e s u l t  th a t  th e y  a re  a b le  to  ach ieve  a lm ost any 

co n c lu s io n s  th e y  m ig h t want, and they  u s u a lly  conc lude , to  

a c e r ta in  e x te n t,  th a t  which Mendelson says th e y  have 

assumed a l l  a lo n g .

In  o rd e r  n o t to  exceed th e  bounds beyond which 

s c a lin g  th e o ry  does n o t ex tend , s c a le rs  must choose one 

o f  two a l te r n a t iv e s .  They may s e le c t  f o r  in v e s t ig a t io n  

o n ly  those groups o f  cases which they  w ish , a cco rd in g  to  

c r i t e r i a  o f  t h e i r  own ch o ice ; th e n r when these groups 

p rove  s c a la b le , the  s c a le rs  may conc lude , w ith  a m arg in  

f o r  th e  e f fe c t  o f  p r o b a b i l i t y ,  th a t  th e  vo te s  were based 

on a s in g le  is s u e , b u t the  s c a le rs  have a b s o lu te ly  no 

b a s is  f o r  any s p e c u la tio n  as to  what th a t  is s u e  was. The 

second a l t e r n a t iv e  i s  to  sca le  every co n ce iva b le  group o f
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cases, in c lu d in g  groups random ly com piled . Then, i f  the 

s c a le r  concludes from  the  s c a la b i l i t y  o f ,  f o r  example, a 

group o f  a l ie n  cases th a t  th e  vo tes  were based on r e la ­

t iv e  sympathy f o r  a l ie n s ,  he must draw w ith  equal ce r­

t a in t y  the  co n c lu s io n  th a t  the  J u s t ic e s *  a t t i t u d e s  toward 

some s in g le  q u e s tio n  a lso  decided t h e i r  vo tes  in  any 

o th e r  group o f  cases th a t  i s  s c a la b le , whether the 

q u e s tio n  i s  v is ib le  to  th e  s c a le r  o r  n o t.  As s ta te d , o f  

course , t h is  second a l te r n a t iv e  i s  im p o s s ib le  to  fo l lo w ,  

r e q u ir in g  as i t  does th e  c o n s tru c t io n  o f  an i n f i n i t e  

number o f  sca logram s. In  p ra c t ic e ,  what i s  c a lle d  f o r  i s  

th e  open-m inded, im p a r t ia l  s c a lin g  n o t o n ly  o f  groups o f  

cases th a t  a re  expected to  be s c a la b le , b u t a ls o  o f  groups 

expected n o t to  be s c a la b le , such as random ly s e le c te d  

groups and e n t i r e  te rm s. Scalograms o f  th e  l a t t e r  are 

necessa ry  because what i s  im p o rta n t i s  n o t how s c a la b le  

th e  cases in v o lv in g ,  l e t  us say, Communists a re , b u t how 

much more s c a la b le  th e y  a re  than any group o f  cases 

s e le c te d  by l o t .  The s c a le rs  have fo llo w e d  n e ith e r  o f  

the  a l te r n a t iv e s  o u t l in e d  above. They have chosen groups 

o f  cases w ith  th e  d is c r e t io n  o f  th e  f i r s t  a l t e r n a t iv e ,  

and drawn co n c lu s io n s  w ith  the  b re a d th  a llow ed  by the

second
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B a s ic a l ly ,  the  e r ro r  o f  the s c a le rs  seems to  have 

a r is e n  from  a m isco n cep tio n  about the fu n c t io n  o f  the  

s c a lin g  p ro ce ss . S c a le rs  assume th a t  a su c c e s s fu l 

sealogram i s  a p ro o f o f  som eth ing. I t  i s  r e a l ly ,  

however, n o th in g  more than the exp ress ion  in  o rd e r ly  form 

o f  an observed r e g u la r i t y .  The name o f  t h is  r e g u la r i t y  

i s  s c a la b i l i t y .  fhen we f in d  th a t  the vo tes  in  a c e r ta in  

c o l le c t io n  o f  eases a re  c h a ra c te r iz e d  by t h is  r e g u la r i t y ,  

we may be in s p ire d  to  fo rm u la te  a h yp o th e s is  th a t  would 

e x p la in  th e  r e g u la r i t y .  Then i t  i s  o u r ta s k  to conduct 

fu r th e r  in v e s t ig a t io n s ,  in  euch a way th a t ou r h yp o th e s is  

i s  e i th e r  proved o r  d is p ro v e d . S ca le rs  have f a l le n  in to  

the e r ro r  o f  n e g le c t in g  th is  la s t  s te p . In s te a d  o f  

o b s e rv in g  the  r e g u la r i t y ,  m aking a guess about i t s  cause, 

c a l l in g  t h is  guess a h y p o th e s is , and p roceed ing  to  te s t  

t h e i r  h y p o th e s is , th e  s c a le rs  observe the  r e g u la r i t y ,  

guess as to  i t s  cause, b u t c a l l  t h e i r  guess a d e f in i t e  

e x p la n a tio n , and see no need to  s u b je c t t h is  e x p la n a tio n  

to  any te s ts .

N ot a l l  s c a le rs ,  o f  course , adhere to the p rocedure  

d e sc rib e d  above: some use more care a t tim e s , and some

use le s s .  Schubert n o te s , f o r  example, th a t  in  one 

a r t i c l e 10*  U lm er c o n s tru c te d  a sealogram in  which changes
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in  C ourt membership were handled by p u t t in g  new J u s t ic e s  

in  the  a t t i t u d in a l  p o s it io n s  o f  t h e i r  p redecesso rs .

In  the  te rm in o lo g y  o f  t h is  paper, what should have been 

an u n f i l l e d  scalogram  was converted  to  a f i l l e d  one by 

p re te n d in g  th a t  o u tg o in g  J u s t ic e s  and t h e i r  successors 

were one and th e  same pe rson . C le a r ly  Ulmer was in je c t ­

in g  a c o m p lic a tin g  q u e s tio n  in to  th e  o b je c t  o f  in q u ir y :

Do J u s t ic e s  tend to  vo te  a cco rd in g  to  the  same a t t i t u d e s  

toward the  same q u e s tio n s  as t h e i r  predecessors? A t a 

tim e  when s c a le rs  a re  s t i l l  s t ru g g l in g  to  prove th a t  

J u s t ic e s  vo te  on the  b a s is  o f  a t t i t u d e s  toward s in g le  

q u e s tio n s  in  c e r ta in  types o f  cases, the a d d it io n  o f  

a n o th e r p ro p o s it io n  to  the burden o f  p ro o f o f  s c a lin g  i s  

p rem atu re .

On the  s id e ’ o f  g re a te r  prudence, some sch o la rs  o f  the  

b e h a v io r a l is t  schoo l do n o t a lways commit the  f a u l t  no ted  

above o f  ta k in g  a scalogram  fo r  a f i n a l  e x p la n a tio n  o f  

th e  vo te s  in v o lv e d . In s te a d  th e y  use s c a lin g  as an 

in d ic a to r ,  to d is c o v e r cases and p a r t ic u la r  vo te s  w orthy  

o f  more d e ta i le d  e xa m in a tio n . In  one a r t i c l e , U l m e r  

f i r s t  sca led  a group o f  c i v i l  r ig h ts  cases and then 

looked  n o n -q u a n t i ta t iv e ly  a t  those cases which evoked 

in c o n s is te n t  vo te s  and those which p ro v id e d  the  b re a k in g
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p o in ts  f o r  th e  J u s t ic e s .  S im i la r ly ,  H a ro ld  Spaeth sca led 

a group o f  cases and examined th e  co n te n ts  and the  

w r i t te n  o p in io n s  o f  those cases which e l ic i t e d  in c o n s is ­

te n t  v o te s .

To a t  le a s t  two s tu d ie s  M endelson’ s a ccu sa tio n  i s  

a b s o lu te ly  in a p p l ic a b le ,  because s c a lin g  i t s e l f  i s  used 

to  te s t  w hether th e  p r in c ip le  o f  j u d ic ia l  s e l f - r e s t r a in t ,  

b e lie v e d  by Mend e l son to  be suprem ely re le v a n t ,  i s  r e a l ly  

a t  w ork. In  one a r t i c l e 10^, Spaeth is o la te d ,  by a 

c o n te n t- a n a ly t ic a l p roce ss , 52 cases appea ring  to  have 

been dec ided  p r in c ip a l ly  on the b a s is  o f  Supreme C ourt 

a c t iv is m  ve rsus s e l f - r e s t r a in t .  He sca led  th e  e n t ir e  

g roup , d iv id e d  i t  in to  f i v e  subgroups, and sca led  them. 

A lth o u g h  a l l  o f  the  sealogram s were a cce p ta b le , s c a lin g  

by subgroups reduced the  t o t a l  number o f  in c o n s is te n c ie s ,  

su g g e s tin g  th a t  a t t i t u d e s  toward s e l f - r e s t r a in t  d i f fe r e d  

w ith  th e  k in d  o f  case, even i f  s e l f - r e s t r a in t  was 

a p p a re n tly  the  p r in c ip a l  is s u e  in  a l l  th e  cases. Spaeth 

t r ie d  to  e x p la in  re m a in in g  in c o n s is te n c ie s  by h y p o th e s iz ­

in g  an a t t i t u d in a l  change by one J u s t ic e  a t  a c e r ta in  

tim e  and e f fe c ts  o f  o th e r ,  in t r u d in g  is s u e s . Spaeth 

th e n , however, cons ide red  cases o f  the  same tim e  p e rio d  

which in c lu d e d , b u t were n o t dominated b y , the  is s u e  o f



89

s e l f - r e s t r a in t .  In  cases fo c u s in g  on s ta te  re g u la t io n  o f  

b u s in e ss , f o r  example, D ouglas, B la c k , Warren, and 

Brennan, the  a c t i v is t s  in  pure r e s t r a in t  cases, e xe rc ise d  

d e fe re n ce  to  s ta te  power. S p a e th 's  co n c lu s io n  was th a t ,  

depending on the  k in d  o f  case, the  issu e  o f  s e l f -  

r e s t r a in t  was tre a te d  as a f i r s t - ,  second-, o r  t h i r d -  

o rd e r  c o n s id e ra tio n  r e la t iv e  to  the  s u b s ta n tiv e  issu e s  

in v o lv e d .

J o e l Grossman has taken fe l lo w  s c a le rs  to  ta sk  f o r  

t h e i r  s u p e r f ic ia l  tre a tm e n t o f  F r a n k fu r te r ’ s v o t in g  on 

c i v i l  l i b e r t i e s ,  and has o f fe re d ,  th rough  a more thorough 

in v e s t ig a t io n  by s c a lin g ,  h is  own in t e r p r e t a t io n . -^6  The 

sca logram s, sa id  Grossman, th a t  le d  o th e r  s c a le rs  to  

dec ide  th a t  F ra n k fu r te r  was an a n t i - l i b e r t a r i a n ,  were 

in c o n c lu s iv e .  I t  was necessary to  co n s id e r F r a n k fu r te r ’ s 

own e x p la n a tio n  o f  h is  v o t in g  b e h a v io r, b u t o th e r  s c a le rs  

had ca s t t h is  e x p la n a tio n  a s id e  a t  the  o u ts e t .  Grossman 

p resen ted  and ana lyzed  F ra n k fu r te r  * a s ta te d  reasons and, 

on t h is  b a s is ,  d e fin e d  a new Walue, "d e n ia l o f  j u d ic ia l  

r e s p o n s ib i l i t y * ,  o r  DJR. To d is c o v e r whether t h is  va lu e  

was re le v a n t  to  F r a n k fu r te r ’ s v o t in g ,  Grossman sca led  a l l  

the  cases in  th e  1958 and 1959 term s in  which DJR, as 

d e fin e d , was e x p l i c i t l y  ra is e d  as an is s u e . F ra n k fu r te r
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was the  o n ly  J u s t ic e  w ith  a p e r fe c t  pro-DJR v o t in g  

re c o rd . Then Grossman sca led  a l l  th e  c i v i l  l i b e r t i e s  

cases in  those two te rm s, in  two groups: those  in  which

DJR appeared as an is s u e , and those  in  which i t  d id  n o t.  

In  the  group in v o lv in g  DJR, F ra n k fu r te r  vo ted  a g a in s t the 

c i v i l  l i b e r t i e s  c la im  every  t im e , th a t  c la im  b e in g  in  

e ve ry  case in c o m p a tib le  w ith  th e  c la im  f o r  DJR. In  the  

c i v i l  l i b e r t i e s  cases which d id  n o t in v o lv e  DJR, however, 

F ra n k fu r te r  vo ted  sometimes f o r  and sometimes a g a in s t the  

c i v i l  l i b e r t i e s  c la im . In  th e  scalogram s f o r  these 

cases, F ra n k fu r te r  appears more sym p a th e tic  to  c i v i l  

l i b e r t i e s  than H arlan  and C la rk  in  the  1958 te rm , and 

than H a r la n , C la rk , and W h itta k e r in  the 1959 te rm , w ith  

22% and 19^, r e s p e c t iv e ly  o f  M s  vo te s  c a s t f o r  the  

c la im .

Grossman warned, in  h is  c o n c lu s io n , th a t  F ra n k fu r te r  

co u ld  have ra is e d  th e  is s u e  o f  DJR in  some cases where he 

d id  n o t do so, b u t i t  seemed th a t  he vo ted  a cco rd in g  to 

DJR where th a t  is s u e  was ra is e d . I f  so, decided G ross- 

man, F ra n k fu r te r  indeed was m ore, b u t o n ly  s l i g h t l y  more, 

l ib e r t a r ia n  than h is  vo te s  would suggest i f  th e  is s u e  o f  

j u d i c i a l  s e l f - r e s t r a in t  were ig n o re d  by th e  a n a ly s t .

S ch u b e rt, to o , has a t  tim es  used an advanced p ro ce -
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107d u re . H is  a n a ly s is  then t r e a t s  s c a l in g  more o r  le s s  

as a g e n e ra to r  o f  h y p o th e s e s . A g roup  o f  cases w h ich  i s  

th o u g h t to  he s c a la b le  i s  s c a le d , and c e r ta in  in c o n s is ­

te n c ie s  a r is e .  The J u s t ic e s  and cases re s p o n s ib le  f o r  

th e  in c o n s is te n c ie s  a re  s tu d ie d  n o n - q u a n t i t a t iv e ly , in  an 

e f f o r t  to  f in d  a second is s u e  w h ich  w ig h t  have been 

o p e ra t in g ,  a lo n g  w ith  th e  is s u e  o r i g i n a l l y  presumed 

d o m in a n t, to  d e te rm in e  th e  v o te s . Thus s c a l in g  ceases to  

be used as a. t e s t  o f  th e  p r o p o s it io n  th a t  o n ly  one is s u e  

i s  s i g n i f i c a n t .  I t  becomes assumed th a t  s e v e ra l is s u e s  

e n te r  in t o  th e  v o te s , and a sca logram  becomes m e re ly  a 

re p re s e n ta t io n  o f  th e  f i r s t  a p p ro x im a tio n  to  r e a l i t y ,  

based on th e  m ost im p o r ta n t  o f  the  is s u e s .  A second 

is s u e  i s  h y p o th e s iz e d , and a second, more e x a c t a p p ro x i­

m a tio n  i s  made.’ There  i s  no n e ce ssa ry  end to  th e  sefcies 

th u s  begun. S c h u b e rt has s u c c e s s iv e ly  in tro d u c e d  up to  

f i v e  is s u e s .  A t each s ta g e , th e  cases and J u s t ic e s  a re  

ranked  on th e  new is s u e ,  in  such a way as to  h e lp  e x p la in  

th e  h i t h e r t o  in c o n s is te n t  v o te s .

There  a re  two ways in  w h ich  t h i s  k in d  o f  a n a ly s is ,  

m u l t iv a r ia t e  as opposed to  s im p le  Outtman s c a l in g ,  can be 

p e rfo rm e d . One way i s  to  cease r e l ia n c e  on th e  s c a l in g  

p ro c e s s  a f t e r  th e  f i r s t  is s u e  has been s tu d ie d .  When
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t h is  method i s  use d , th e  in v e s t ig a to r  r e v e r ts  to  t r a d i ­

t i o n a l ,  n o n - q u a n t i ta t i  ve e x a m in a tio n . Heavy s t re s s  i s  

l a i d  on w r i t t e n  o p in io n s  as a sou rce  o f  in fo rm a t io n  on 

th e  s u b s id ia r y  is s u e s  w h ich  have g iv e n  r i s e  to  v o te s  th a t  

do n o t  f i t  in  th e  sca lo g ra m . T h is  i s  th e  te c h n iq u e  used 

by S ch u b e rt in  a s tu d y  o f  cases in v o lv in g  th e  q u e s tio n  o f
• i  r \ Q

c i v i l i a n  v e rs u s  m i l i t a r y  c o n t r o l .  When he s c a le s  th e  

cases on th e  b a s is  o f  t h is  q u e s tio n  and f in d s  in c o n s is ­

te n c ie s ,  he exam ines the  o p in io n s  and conc luded th a t  a 

second i s s u i  was i n f l u e n t i a l :  s ta r e  d e c is is . Such an

a n a ly s is ,  o f  c o u rs e , i s  s u b je c t  b o th  to  th e  c r i t i c is m s  o f  

n o n - q u a n t i ta t iv e  m ethods and to  th o se  o f  s c a l in g ,  b u t to  

a m o d if ie d  degree  in  each case . O p in io n s  a re  n o t 

a cce p te d  a t  fa c e  v a lu e , b u t  a re  w eighed a lo n g  w ith  v o te s , 

And th e  sca logram  i s  n o t t re a te d  as a f i n a l  e x p la n a t io n ,  

b u t i s  supp lem ented by in v e s t ig a t io n  o f  th e  o p in io n s .

The second k in d  o f  m u l t iv a r ia t e  a n a ly s is  uses a 

d i f f e r e n t  approach  from  a n y th in g  so f a r  d e s c r ib e d .

In s te a d  o f  b e g in n in g  w ith  a fu t ta a n  sca logram  and a d d in g  

is s u e s  one by one, th e  in v e s t ig a to r  assumes a c e r ta in  

number o f  is s u e s  (m ost commonly th re e )  and, by a d i f f e r ­

e n t p ro c e s s , s c a le s  th e  cases w ith  re s p e c t to  a l l  o f  

th e se  is s u e s  s im u lta n e o u s ly .  When th e  number o f  is s u e s
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assumed i s  th r e e ,  th e  r e s u l t s  a re  re p re s e n te d  as a cube 

o f  space, and th e  cases and J u s t ic e s ,  in s te a d  o f  b e in g  

o rd e re d  a lo n g  one l i n e ,  a re  a rra y e d  a t  v a r io u s  p o in ts  in  

th e  space. T h is  ty p e  o f  a n a ly s is ,  m a in ly  employed by 

S c h u b e r t ^ 9 ,  in v o lv e s  many c o m p le x it ie s  and p ro b le m s , and 

to  t r e a t  i t  w ould r e q u ir e  as much space as i s  h e re  

de vo ted  to  Guttman s c a l in g .  The method i s  v e ry  new in  

i t s  a p p l ic a t io n  to  th e  Supreme C o u rt,  th e  e n t i r e  l i t e r a ­

tu r e  c o n s is t in g  o f  two re c e n t a r t i c le s  by  S c h u b e rt, and 

i t  seems re a s o n a b le  to  l e t  such a new method m a tu re  

somewhat b e fo re  s u b je c t in g  i t  to  c r i t i c a l  a n a ly s is .

We have now reached th e  p o in t  a t  w h ich  an o v e r - a l l  

e v a lu a t io n  o f  c u m u la tiv e  s c a l in g  as a method o f  a n a ly z in g  

Supreme C o u rt J u s t ic e s ' a t t i t u d e s  i s  p o s s ib le .  F o r t h is  

pu rpose  we m ust tu rn  to  tho se  q u e s tio n s  w h ich  we o r ig i n -  

a l l y  fo rm u la te d  as g u id e s  in  t h is  e v a lu a t io n .  We 

e s ta b lis h e d  fo u r  c r i t e r i a  f o r  th e  u s e fu ln e s s  o f  q u a n t i ta ­

t i v e  m ethods. The f i r s t  was th a t  th e  m ethods m ust 

im p ro ve  know ledge o r  u n d e rs ta n d in g . On th e  fa c e , s c a l in g  

has done so to  a g re a t  d e g re e . By i t s  u se , lo n g -a c c e p te d  

n o t io n s  ab o u t th e  c o m p o s itio n  o f  th e  J u s t ic e s ’ a t t i t u d e s ,  

and th e  k in d s  o f  a t t i t u d e s  w h ich  in f lu e n c e  t h e i r  v o te s ,  

such as s u p p o r t o f  j u d i c i a l  s e l f - r e s t r a i n t ,  s ta re  d e c i-
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s is ,  and o th e r  le g a l  p r in c ip le s ,  have been c h a lle n g e d , 

and th e  Supreme C o u r t 's  v o t in g  p a t te r n s  have been g iv e n  

q u i t e  new in t e r p r e t a t io n s .  The sca logram  i t s e l f  i s  an 

e n l ig h te n in g  fo rm  f o r  th e  p re s e n ta t io n  o f  in fo r m a t io n ,  

even i f  we d is re g a rd  th e  c o n c lu s io n s  drawn from  I t .

Some o f  th e  r e s u l t s  o f  s c a l in g ,  i f  th e y  a re  a c c e p te d , 

c o n s t i t u te  r e v o lu t io n a r y  a d d it io n s  t o ,  and a l t e r a t io n s  

i n ,  o u r know ledge o f  th e  Supreme C o u rt,  w h i le  o th e r  

s c a l in g  s tu d ie s  c o n firm  th e  r e s u l t s  o f  n o n - q u a n t i ta t iv e  

re s e a rc h . We m ust q u e s t io n ,  how ever, the  v a l i d i t y  o f  

th e se  r e s u l t s .

What i s  th e  r e la t io n  between f a c t s  and v a lu e s  in  th e  

w ork done w ith  s c a lin g ?  C e r ta in ly  th e re  i s  n o th in g  so 

b la t a n t  as s ta te m e n ts  a b o u t how J u s t ic e s  sh o u ld  have 

v o te d  o r  w hat a t t i t u d e s  th e y  sh o u ld  have had. Such 

n o rm a tiv e  e x p re s s io n s  have been e f f e c t i v e l y  e x c lu d e d .

O n ly  more s u b t le  b ia s e s ,  such as th e  l i b e r t a r ia n  a c t iv is m  

a lle g e d  by Men d e l s o n , m ig h t be p re s e n t .  We can n o t  be 

s u re , how ever, th a t  such a b ia s  i s  a c t iv e ,  because th e  

f a i l u r e  to  d is t in g u is h  among l e g a l l y  te c h n ic a l  d i f fe r e n c e s  

and th e  consequen t c o l le c t io n  o f  a l l  c i v i l  l i b e r t i e s  

cases un de r one h e a d in g , w h ile  pe rhaps due to  a b ia s  o f  

l ib e r t a r ia n ! s m , m ig h t a ls o  be a r e s u l t  o f  o th e r  th in g s .
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such as th e  b e l i e f ,  n o t  t h a t  th e  C o u rt o u g h t to  u t i l i z e  

le g a l  t e c h n ic a l i t i e s  m e re ly  as a t a c t i c  to  advance ends 

d ic ta te d  by v a lu e s , b u t th a t  i t  does so in  f a c t .  In  

o th e r  w ords , s c a le r s  may have drawn t h e i r  c o n c lu s io n s  

p a r t l y  because th e y  in v e s t ig a te d  th e  fa c t s  in  ways con­

d u c iv e  to  th e  ach ievem en t o f  th e  r e s u l t s  th a t  th e y  

e xp e c te d . I f  t h i s  i s  so , we have a n e g a t iv e  answ er to  

th e  q u e s t io n  w he the r s c a l in g  has e l im in a te d  th e  in f lu e n c e  

o f  s u b je c t i v i t y ,  fu r th e rm o re ,  s c a le rs  r a r e ly  acknow ledge 

th e  s u b je c t i v i t y  o f  t h e i r  f in d in g s :  i t  m ust be uncovered

by th e  c r i t i c  o f  th e  s c a le rs *  m e thod o log y .

As a f u r t h e r  s te p  in  d e c id in g  w he the r s c a l in g  has 

added to  know ledge o r  u n d e rs ta n d in g , we m ust ask  w he th e r 

th e  m ethod has le d  to  a r e s t r i c t i o n  o f  th e  p rob lem s o r  

f a c t s  c o n s id e re d , o r  to  th e  n e g le c t  o f  o th e r  m ethods.

The m ost s t r i k i n g  p a r t  o f  th e  answer to  t h i s  q u e s tio n  i s  

th e  f a c t ,  a lre a d y  m e n tio n e d , t h a t  s c a l in g  makes use o n ly  

o f  d a ta  on v o te s  c a s t ,  and f in d s  no room f o r  o p in io n s ,  

n o r  f o r  th e  in s ig h t s  o f fe r e d  by c o n d it io n s  s u r r o u n d i n g  

th e  C o u rt and th e  cases and by th e  en su in g  e f f e c t s  o f  

p a r t i c u la r  d e c is io n s .  In d e e d , s c a l in g  fe e d s  n o t  even on 

a l l  v o te s ,  as has been shown, b u t o n ly  on th o se  in  non - 

unanlm ous cases . T h is  seve re  l im i t a t i o n  i s  p r im a  fa c ie



96

e v id e n ce  th a t  s c a l in g  i s  n o t  a s e l f - s u f f i c i e n t  t o o l  f o r  

th e  in v e s t ig a t io n  o f  th e  J u s t ic e s *  a t t i t u d e s .  We sho u ld  

e x p e c t s c a l in g  to  be one among s e v e ra l m ethods. H e a le rs , 

how ever, o f te n  f a i l  to  supp lem ent t h e i r  sca logra ros w ith  a 

s u b s ta n t ia l  amount o f  any o th e r  k in d  o f  re s e a rc h  b e fo re  

a n nou nc ing  t h e i r  c o n c lu s io n s . I f  th e se  c o n c lu s io n s  were 

exp ressed  as h y p o th e t ic a l  c o n je c tu re s  to  be te s te d  by 

re fe re n c e  to  f u r t h e r  s c a l in g  and to  d a ta  in a c c e s s ib le  by 

s c a l in g ,  we c o u ld  o n ly  a c c la im  th e  s c a l in g  p ro ce ss  as one 

f r u i t f u l  f i r s t  s te p  in  th e  a c q u is i t io n  o f  know ledge and 

u n d e rs ta n d in g  o f  th e  C o u rt.  O n ly  when s c a le rs  make use 

j o i n t l y  o f  s e a l in g  and o f  n o n - q u a n t i ta t iv e  m ethods— and 

th e y  o f te n  do n o t— does s c a l in g  approach what seems i t s  

p ro p e r  r o le .  There  i s  no a p p a re n t q u a l i t y  in  s c a l in g  

w h ich  co u ld  be blamed f o r  th e  f a c t  th a t  s c a le rs  o f te n  

ig n o re  th e  n e c e s s ity  o f  su p p le m e n tin g  s c a l in g  w ith  o th e r  

m e thods. N o t th e  m ethod, b u t i t s  u s e rs ,  o v e r -e n th u s ia s ­

t i c  a b o u t i t s  v a lu e , m ust be b lam ed.

We m ust a ls o  ask o u rs e lv e s  w he th e r th e  p re s e n ta t io n  

o f  th e  r e s u l t s  o f  s c a l in g  has been obscu red  by ja rg o n ,  as 

c r i t i c s  ch a rg e . The p o t e n t ia l l y  c o n fu s in g  word " in c o n ­

s is te n c y **  has a lre a d y  meen m e n tio n e d . T h is  and a l l  o th e r  

te c h n ic a l  words used in  s c a l in g  have , how ever, been
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c le a r ly  d e f in e d  by  t h e i r  u s e rs , and th e  c a r e fu l  la y  

re a d e r  sh o u ld  have no d i f f i c u l t y  w ith  th e  te rm in o lo g y . 

A ls o ,  th e  r e s u l t s  o f  s c a l in g  a re  g e n e r a l ly  p re s e n te d  in  a 

c le a r ,  n o n - te c h n ic a l manner u n l ik e l y  to  g iv e  t r o u b le  to  

any re a d e r . W hatever o n e ’ s do ub t as to  th e  v a l i d i t y  o f  

th e  s c a le r s ’ c o n c lu s io n s , th e re  need be no u n c e r ta in ty  

a b o u t w hat th o se  c o h e lu s io n s  a re .  Thus i t  i s  p o s s ib le  to  

say t h a t  s c a l in g  has ind e e d  im proved  o u r  know ledge and 

u n d e rs ta n d in g  o f  th e  a t t i t u d e s  o f  the  J u s t ic e s ,  b u t th e  

m ethod has been o f te n  m is h a n d le d , and as a r e s u l t  o n ly  a 

s m a ll p a r t  o f  th e  p o t e n t ia l  v a lu e  o f  s c a l in g  has been 

r e a l iz e d .

Our second c r i t e r i o n  f o r  th e  u s e fu ln e s s  o f  a method 

was th a t  i t  m ust re p re s e n t some im provem ent o v e r  o th e r  

m ethods. How does s c a l in g  compare T ilth  n o n - q u a n t i ta t iv e  

m ethods w ith  re s p e c t to  th e  q u e s tio n s  j u s t  d iscu ssed?

Non -  quan t  i  ta  t i  v e s tu d ie s  a re  in  g e n e ra l n o t  f r e e  from  th e  

in f lu e n c e  o f  th e  s c h o la r ’ s v a lu e s . T r a d i t io n a l l y ,  

s c h o la rs  o f  the  Supreme C o u rt have n o t  been s a t is f ie d  

w ith  p u re  d e s c r ip t io n  o f  and e x p la n a t io n  o f  th e  C o u r t ’ s 

b e h a v io r ;  " th e  dogma o f  some b e h a v io ra l s c ie n t i s t s ,  th a t  

v a lu e  judgm en ts  a re  o u ts id e  th e  p u re  stream  o f  re s e a rc h , 

would be a cce p te d  by few  le g a l  s c h o la rs  who had e ve r
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s topped  to  th in k  a b o u t what th e y  do and whu th e y  do 

i t . M c C l o s k e y  c a l l s  D ouglas and B la c k  d o g m a tis ts  

because he i s  in te r e s te d  in  s e e in g  th e  deve lopm en t o f  

le g a l  d o c t r in e .  There  i s  more warmth in  R o d e l l ’ s 

d e s c r ip t io n  o f  B la c k  as a man m o tiv a te d  by human s i t u a ­

t io n s  than in  h is  p o r t r a y a l  o f  F r a n k fu r te r  as one gu ided  

by  fe a r  o f  an im p ru d e n t, o f fe n s iv e  e x te n s io n  o f  the  

C o u r t ’ s co n ce rn , pe rhaps because B o d e ll b e l ie v e s  th a t  

B la c k  behaves as a Supreme C o u rt J u s t ic e  o u g h t to  behave. 

F o r e v e ry  in f lu e n c e  by v a lu e s  th a t  we can d e te c t ,  th e re  

a re  no d o u b t many th a t  a re  to o  d e e p ly  h id den  f o r  o u r  

n o t ic e .  S c h o la rs  a lm o s t n e v e r e x p l i c i t l y  warn re a d e rs  

a b o u t th e  v a lu e s  w h ich  u n d e r l ie  t h e i r  w ork . The re a d e r 

m ust do h is  b e s t to  f in d  where f a c t s  and v a lu e s  have been 

c o n fu s e d , and, more o f te n ,  where v a lu e s  have in f lu e n c e d  

th e  way in  w h ich  th e  s c h o la r  p e rc e iv e d  and p re s e n te d  h is  

f a c t s .

The r o le  o f  s u b je c t i v i t y  in  f a c t  p e rc e p t io n  i s  

n e c e s s a r i ly  g re a t  in  n o n - q u a n t i ta t lv e  a n a ly s is .  In  th e  

t y p ic a l  p a t te r n ,  th e  b e l i e f  t h a t  v o te s  a re  c a s t a c c o rd in g  

to  le g a l  p r in c ip le s ,  th e  b e l i e f  t h a t  w r i t t e n  o p in io n s  

re p re s e n t  t r u e  o p in io n s ,  and th e  b e l i e f  t h a t  o p in io n s  a re  

c o n s is te n t ,  a re  I n f l u e n t i a l  in  the  c o n c lu s io n s  drawn



The v e x in g  c h a r a c t e r is t ic  o f  n o n - q u a n t i ta t iv e  s tu d ie s  

i s  t h a t  i t  i s  im p o s s ib le  to  d e te rm in e  th e  e x te n t o r  th e  

m anner o f  th e  in f lu e n c e  o f  th e  in v e s t ig a t o r ’ s s u b je c t iv ­

i t y ,  j u s t  as th e  in f lu e n c e  o f  h is  v a lu e s  can n e ve r be 

c le a r ly  known. The w r i t e r  s ta te s  c e r ta in  o f  h is  v a lu e s  

and b ia s e s  in  p e rc e p t io n  and le a v e s  o th e rs  un m en tione d .

In  h is  p re s e n ta t io n  he i s  fo rc e d  to  e x t r a c t  a few  o f  th e  

many r e le v a n t  f a c t s  and to  em phasize c e r ta in  ones o f  

th o se  th a t  he m e n tio n s . In  th e  end, th e  re a d e r can n o t 

t ra c e  th e  s u b je c t iv e  sou rces  o f  th e  a u th o r ’ s c o n c lu s io n s , 

b u t m ust m e re ly  ju d g e  on t h e i r  p l a u s i b i l i t y .  Here l i e s  a 

v e ry  im p o r ta n t  d i f fe r e n c e  between n o n - q u a n t i ta t iv e  m eth­

ods and s c a l in g .  S c a lin g  i s  a th o ro u g h ly  d e fin e d  p ro ce ss  

based on a l im i t e d  fund  o f  in fo r m a t io n .  E ve ry  d te p  in  

th e  p ro ce ss  can be checked by th e  re a d e r , and any f a l l a ­

c ie s  can be d e te c te d . F u rth e rm o re , th e  re a d e r can p u t 

th e  m ethod to  h is  own u se : a f t e r  d e c id in g  how much can

be expected  from  s c a l in g ,  he can a p p ly  i t s  r u le s  to  any 

p rob lem  o f  h is  own c h o ic e . By c o n t r a s t ,  no such e x p l i c i t  

r u le s  a re  a v a i la b l  e f o r  th e  use o f  non-quan t l  t a t iv e  

m ethods. T h e re fo re  th e  common a c c u s a tio n  th a t  q u a n t i ta ­

t i v e  f in d in g s  a re  made in c o m p re h e n s ib le  to the  layman
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B ig h t  w e l l ,  in  th e  case o f  J u s t ic e s ’ a t t i t u d e s ,  he tu rn e d  

hack upon th e  u s e rs  o f  t r a d i t io n a l  M ethods th e m se lve s .

1' t  i s  p r e c is e ly  because th e  p ro ce ss  by  w h ich  s c a le rs  

re ach  t h e i r  r e m i t s  i s  c le a r ,  th a t  we have been a b le  to  

d e te c t  th e  sou rces  o f  the  i n v a l i d i t y  f  tho se  r e s u l t s  and 

to  recommend re fo rm s  in  th e  process-. Fo such recommenda­

t io n s  c o u ld  be made f o r  th e  n o n - c u a n t i t a t iv e  s tu d ie s ,  

because t h e i r  p roce sse s  a re  a c t u a l ly  th e  o c c u l t  th o u g h t 

p rocesse s  o f  t h e i r  a u th o rs ,  r a th e r  than  an e x p l i c i t  s e t 

o f  r u le s .  I t  i s  p o s s ib le  m e re ly  to  c o n je c tu re  a b ou t th e  

sou rces  o f  e r r o r  in  the se  s tu d ie s .  As has been sug ges ted , 

n o n -q u a n t i la t i v e  m ethods seem c h a ra c te r iz e d  by a suscep­

t i b i l i t y  to  th e  in t r u s io n  o f  v a lu e s  and s u b je c t i v i t y ,  and 

th e  p rocess  o f  in fo rm a t io n  g a th e r in g  and re a s o n in g , b e in g  

i m p l i c i t  and o b s c u re , i s  n o t  l i k e l y  to  be immune from  

c a re le s s n e s s .

N e ith e r  n o n - q u a n t i ta t iv e  m ethods n o r  s c a l in g  i s  

p e r f e c t ,  e i t h e r  in  th e o ry  o r  in  p r a c t ic e .  F o n -q u a n t ita -  

t i v e  m ethods a re  p lagued  by n o rm a tiv e  and o b s e rv a t io n a l 

b ia s ;  t h i s  can be reduced by more c a r e fu l  fo rm u la t io n  o f  

p ro c e d u re s  and more e x p l i c i t  d e s c r ip t io n  o f  ch a in s  o f  

re a s o n in g , b u t the  essence o f  n o n -q u a n ti l a t i v e  s tu d y  i s  

the  freedom  w hich th e  s c h o la r  has to  l e t  h is  e x p e r t m ind
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roam o v e r  a huge range  o f  in fo r m a t io n ,  f i x  on c e r ta in  

f a c t s  as im p o r ta n t ,  and ig n o re  o th e rs  as t r i v i a l .  

S u b je c t iv i t y  canno t be e n t i r e l y  abandoned w ith o u t  

d e s tro y in g  t h is  essence. S c a lin g  i s  b e s e t by s u b je c t i v i t y  

a ls o ,  b u t i t  i s  a p ro d u c t n o t  o f  th e  i n t r i n s i c  n a tu re  o f  

th e  s c a l in g  p ro c e s s , b u t o f  th e  abuse o f  th a t  p ro c e s s .

I f  s c a l in g  th e o ry  i s  re s p e c te d  and r i g o r  i s  added to  th e  

s c a le r s ’ w o rk , s c a l in g  can become a v e ry  v a lu a b le  t o o l ,  

because i t  w i l l  embody th e  o b je c t i v i t y  t h a t  i s  n e c e s s a r i­

l y  la c k in g  in  n o n - q u a n t i ta t iv e  w o rk . On th e  o th e r  s id e  

o f  th e  c o in ,  s c a l in g  r e l i e s  on a s m a ll f r a c t io n  o f  th e  

in fo rm a t io n  r e le v a n t  to  th e  J u s t ic e s ’ a t t i t u d e s ,  and non - 

quan t i  t a t i  ve m ethods a re  needed to  make use o f  th e  v a s t 

m a jo r i t y  o f  th e  in fo r m a t io n .

Two c r i t e r i a  rem a in  to  be c o n s id e re d . The t h i r d  

c r i t e r i o n  i s  t h a t  th e  m ethod g iv e  u s  in fo rm a t io n  a b o u t 

in t e r e s t in g  o r  im p o r ta n t  m a tte rs .  In  o th e r  com parisons 

o f  q u a n t i t a t iv e  and n o n - q u a n t i ta t iv e  m ethods, t h is  

c r i t e r i o n  m ig h t be a p p l ic a b le .  H ere , how ever, we have 

chosen to  s tu d y  a q u a n t i t a t iv e  method th a t  has been used 

on a s u b je c t  a lre a d y  o f  g re a t  in t e r e s t  to  n o n -q u a n t ita ­

t i v e  s c h o la rs .  S c a lin g  has th e re fo re  drawn a t t e n t io n  

n e i t h e r  tow a rd  n o r  away from  th e  s u b je c t  o f  th e  a t t i t u d e s
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The fo u r th  c r i t e r io n  i s  th a t  Ih e  method sho u ld  n o t  

he h a rm fu l.  I t  i s  o f  cou rse  im p o s s ib le  to  measure th e  

e f f e c t s  o f  s c a l in g  on p e o p le ’ s a t t i t u d e s  o r  on th e  

Supreme C o u rt.  No d o u b t s c a l in g  has con v inced  a c e r ta in  

number o f  pe rson s  th a t  th e  members o f  the  C o u rt adhere  to  

le g a l  p r in c ip le s  f a r  le s s  than  th e y  p ro fe s s .  (T h is  

c o n c lu s io n  has n o t  been p roven  by th e  s c a le rs ,  as has 

been d e m o n s tra te d , b u t i t  may n e v e r th e le s s  be t r u e . ) We 

can d e c id e  as we w ish  w he the r th e  g ro w th  o f  th e  o p in io n  

th a t  th e  C o u rt i s  a p o l i t i c a l  body r a th e r  than  an a p p l ie r  

o f  th e  la w  i s  a b e n e f ic ia l  o r  a h a rm fu l t re n d .  The 

y a r d s t ic k  th e o ry  may g iv e  to e  C o u rt a s h ie ld  o f  s a n c t i t y  

a g a in s t  th e  a t ta c k s  o f  th o se  d is s a t i s f ie d  w ith  i t s  

d e c is io n s ,  and s c a l in g  may be re n d e r in g  th a t  s h ie ld  le s s  

e f f e c t i v e , *  As y e t ,  how ever, s c a l in g  i s  employed by so

♦ "L e t us s u p p o s e .. . th a t  in  s tu d y in g  th e  p o l i t i c a l  
p ro c e s s ’ s r e la t io n s h ip  to  the Supreme C o u rt,  p o l i t i c a l  
s c ie n c e  e v e n tu a l ly  d e m o n s t ra te s . . . "  e m p ir ic a l ly  th a t  " th e  
ju d g e  i s  in  f a c t  n o th in g  more than  a g lo r io u s  r a t io n a l ­
i z e r  o f  h is  own p e rs o n a l v a lu e s . . . . B u t  what then?
. . . I s  i t  n o t  p o s s ib le  th a t  th e  ’ m y th ' o f  th e  ’ o b je c t iv ­
i t y ’ o f  th e  C o u rt and c o u r ts  i s  q u i te  fu n c t io n a l  f o r  
s t a b i l i t y  a n d /o r  e q u i l ib r iu m ?  . . . I f  C h a rle s  B la c k  i s  
c o r r e c t  in  h is  o p in io n  th a t  th e  r e a l  g e n iu s  o f  Am erican 
p o l i t i c s  has ben £ s ic “f in  th e  e s ta b lis h m e n t o f  th e  
le g i t im iz in g  and c h e c k in g  fu n c t io n s  o f  th e  Supreme C o u rt, 
then  such a s c i e n t i f i c  d is c o v e ry  made, v e r i f i e d ,  and 
p o p u la r iz e d  by p o l i t i c a l  s c ie n t is t s  c o u ld  be p o s i t i v e l y  
d is a s t r o u s .
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few  s c h o la rs  and i s  unde r such heavy a t ta c k  th a t  i t  seems

u n l ik e ly  th a t  i t s  e f f e c t s  on p u b l ic  o p in io n  a t  a l l

s i g n i f i c a n t .  L ik e w is e ,  th e re  i s  no e v id ence  th a t  s c a l in g

has in f lu e n c e d  th e  b e h a v io r  o f  the  C o u rt i t s e l f .  The

C o u rt c o n tin u e s  to  j u s t i f y  i t s  d e c is io n s  in  le g a l  te rm s ,

and seems to  have made no e f f o r t  to  conform  to  th e

b e h a v io r a l ! s t s '  n o t io n  o f  c o n s is te n c y  as opposed to  th e

l i pla w y e rs *  c o n c e p t io n . Thus th e  e f f e c ts  o f  s c a l in g  

o u ts id e  th e  academ ic w o r ld  have p ro b a b ly  been m in is c u le  

up to  now. as f o r  th e  fu t u r e ,  th e re  i s  no g u a ra n te e  th a t  

s c a le rs  w i l l  c o n t in u e  to  a r r i v e  a t  th e  same c o n c lu s io n s  

a b o u t J u s t ic e s '  a t t i t u d e s ,  p a r t i c u la r l y  i f  s c a le rs  ta k e  

heed o f  c u r re n t  c r i t i c is m s  o f  t h e i r  m ethods and 5 f  

s c a le rs  and n o n -s c a le rs  a l i k e  come to  re c o g n iz e  th e  v a lu e  

o f  u t i l i z i n g  b o th  m ethods c o o p e r a t iv e ly .

Two c o n c lu s io n s , in  th e  way o f  a d v ic e  to  s c a le rs  and 

n o n -s c a le rs ,  emerge. F i r s t ,  we have seen how e x tre m e ly  

l im i t e d  i s  th e  in fo rm a t io n  p u t in t o  th e  s c a l in g  p ro c e s s ; 

what comes o u t i s  a ls o  n e c e s s a r i ly  l im i t e d .  A non- 

q u a n t i t a t lv e  s c h o la r ,  g iv e n  enough p e rs is te n c e ,  can 

d is c o v e r  a l l  th e  p a t te r n s  and tre n d s  th a t  s c a l in g  m ig h t 

re v e a l (a lth o u g h  pe rhaps n o t  as e f f i c i e n t l y ) .  B u t s c a l in g
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has one redeem ing q u a l i t y  th a t  s e ts  i t  o f f  s h a rp ly  from  

n o n -q u a n ti t a t i v e  m ethods; o b je c t i v i t y .  T h is  q u a l i t y  i s  

in  p a r t  in a l ie n a b le  from  th e  p ro c e s s : b ia s e s  in je c te d

in t o  s c a l in g  a re  d is c o v e ra b le ,  as th e y  a re  n o t when 

o p e ra t iv e  in  n o n - q u a n t i ta t iv e  s c h o la rs h ip .  B u t,  f o r  th e  

r e s t ,  o n ly  th e  u s e r o f  s c a l in g  can r e ta in  the  o b je c t i v i t y  

o f  w h ich  th e  method i s  ca p a b le . I f  he does, he w i l l  make 

s c a l in g ;  i f  he does n o t ,  he has d e s tro y e d  i t s  ra is o n  d* 

e t r e  and made th e  v a lu e  o f  i t s  use d u b io u s  In d e e d .

F in a l l y ,  we have d e s c r ib e d  n o n - q u a n t i ta t iv e  s tu d ie s  

as f a l l i n g  in t o  v a r io u s  s t r a t a  o f  m e th o d o lo g ic a l s o p h is ­

t i c a t i o n .  The re a d e r has pe rhaps in fe r r e d  from  o u r 

d e s c r ip t io n  o f  s c a l in g  th a t  s tu d ie s  u s in g  t h is  m ethod, 

to o ,  a re  s o p h is t!c a d e d  to  d i f f e r e n t  degrees in  t h e i r  

m ethods. In  each case , th e  more s o p h is t ic a te d  w ork i s  

c h a ra c te r iz e d  by a w id e r  range o f  sou rce  m a te r ia ls  and 

m ethods o f  a n a ly s is .  Above th e  th re e  le v e ls  o f  s o p h is t i ­

c a t io n  h e re to fo r e  p re s e n te d , th e re  ought, to  be a f o u r t h ,  

b u t we have been u n a b le  to  f in d  any examples o f  i t .  A 

s tu d y  a t  th e  h ig h ly  s o p h is t ic a te d  le v e l  w ould make use 

o f  b o th  s o p h is t ic a te d  s c a l in g  and s o p h is t ic a te d  non - 

q u a n t i t a t i v e  m ethods. The p o w e r fu l in t e r p r e t i v e  s k i l l  o f  

th e  e x p e r t m in d , w o rk in g  i n t u i t i v e l y ,  and th a  v a s t a re a
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o f  in fo rm a t io n  th a t  m ark n o n - q u a n t i ta t iv e  s c h o la rs h ip  a t  

i t s  b e s t r e q u ir e  th a t  n o n - q u a n t i ta t iv e  m ethods rem ain th e  

co re  o f  s tu d y  o f  th e  J u s t ic e s *  a t t i t u d e s .  The o b je c t iv e  

p re s e n ta t io n  o f  a l l  v o te s  by s c a l in g ,  th e  p o s s i b i l i t y  o f  

fo r m u la t in g  w ith  com p le te  p r e c is io n  th e  s c a l in g  p ro ce d u re  

b e fo re  i t  i s  a p p l ie d ,  th e  conven ience  and c l a r i t y  o f  

sca lo g ra m s , and th e  a lm o s t a u to m a tic  tendency  o f  s c a lo -  

grams to  g e n e ra te  hyp o th e se s— a l l  th e se  q u a l i t i e s  shou ld  

make s c a l in g  an a lm o s t in d is p e n s a b le  a id  in  any th o ro u g h  

s tu d y  in  th e  a re a  o f  J u s t ic e s *  a t t i t u d e s .  N o n -q u a n t ita -  

ve m ethods and s c a l in g  possess n e a r ly  com plem entary 

fe a tu r e s ;  t h e i r  use to g e th e r  sh o u ld  p roduce  more advanced 

know ledge o f  th e  J u s t ic e # *  a t t i t u d e s  than  has so f a r  been 

a t ta in e d .  In  s p i t e  o f  i t s  l im i t a t i o n s  and th e  f a u l t s  in  

i t s  a p p l ic a t io n ,  s c a l in g  has been p r o f i t a b l y  used on th e  

Supreme C o u rt.  Some s tu d ie s ,  such as th o se  o f  Grossman 

and S pae th , have c o n t r ib u te  to  o u r  u n d e rs ta n d in g  o f  

J u s t ic e s ’ a t t i t u d e s  in  ways th a t  w ould have been f a r  more 

d i f f i c u l t  w ith o u t  s c a l in g .  O th e r w ork w ith  s c a l in g  has 

drawn c o n c lu s io n s  th a t  canno t be accep ted  as h a v in g  been 

r ig o r o u s ly  re a ch e d , b u t a re  a t  le a s t  made p la u s ib le  

enough to  w a rra n t f u r t h e r  in v e s t ig a t io n .  And one o f  th e  

m a jo r  c o n t r ib u t io n s  o f  s e a lin g  to  the  f i e l d  has been to
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s t im u la te  r e a c t io n  on th e  p a r t  o f  n o n -s c a le rs ,  in  th e  

fo rm  o f  more d e ta i le d  re -e x a m in a t io n  o f  t h e i r  own 

b e l ie f s  and th e  c a r e fu l  de fense  o f  th o se  b e l ie f s  a g a in s t  

th e  a t ta c k s  o f  th e  s c a le rs .

Rashness, u n s y s te m a tic  p ro c e d u re , and m e th o d o lo g ic a l 

s o l ip s is m  have d e s tro y e d  a la r g e  p a r t  o f  th e  p o t e n t ia l  

f r u i t  o f  th e  a p p l ic a t io n  o f  s c a lin g  to  th e  Supreme C o u rt, 

b u t we can no t th e r e fo r e  c a l l  s c a l in g  u s e le s s  in  t h is  

f i e l d  o f  s tu d y . S c a lin g  has been used w ith  some p r o f i t ,  

even i f  much o f  th e  p r o f i t  i s  th e  b y -p ro d u c t o f  th e  

r e s u l t in g  i n t r a - d i s c ip l i n a r y  d e b a te . B u t th e  g re a te s t  

c o n t r ib u t io n  to  Supreme C o u rt s c h o la rs h ip  o f  th e  s c a l in g  

done so f a r  w i l l  c e r t a in ly  be th a t  i t  has la id  a founda­

t io n  f o r  th e  more m a tu re  use o f  s c a l in g  in  th e  fu t u r e ,  

c lo s e ly  a l l i e d  to  n o n - q u a n t i ta t iv e  m ethods and fre e d  from  

th e  abuses th a t  have m arked i t s  use in  th e  p a s t .
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