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the author wanted to evaluate the opposing schools, he might
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have avoided many of the objections stated above and would have been able
to exhibit to greater advantage his not inconsiderable skill and sophis-
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Introduction

The purpose of this thesis is to attempt a partial
answer to the question: Are quantitative methods useful
in the study of the United States Supreme Court? The
meanings of the terms in this question w ill be clarified
in the following section, but first it is necessary to
explain something that may not be clear to the reader.
This study does not aim to discover anything about the the
Supreme Court. The Court is being used as a special case:
a small branch of politics. It is hoped that if we can
discover whether quantitative methods are useful in the
study of the Supreme Court, we shall have come part way
towards answering the broader question which motivates
this study: Are quantitative methods useful in the study
of politics? Therefore, this paper is a study of methodo-
logy in political science, and not a study in American
government or Constitutional law.

Our approach to the question w ill be a case study of
the use of Guttman scaling in the analysis of the attitudes
of the Justices. Our major problem in this undertaking
w ill be to separate the assets and defects inherent in
scaling as a method from the characteristics which its

users have implanted in it while applying it to the Supreme



Court.

Our study w ill involve two main parts: an evaluation
of the non-quantltative methods that are used in the same
area of inquiry as scaling, and an evaluation of scaling
itse lf as applied to the Supreme Court, What follows will
he divided into three parts: first, a clarification of
the question; second, a consideration of the problems
involved in answering the question and the manner in which
an answer w ill be sought; and, third, the analysis

its e If



Clarification of the Question

Quantitative methods are methods, whether of obtain-
ing information or presenting it, which use numbers or
other means of precisely expressing absolute or relative
amounts.

Such methods are useful for something if they have
already been profitably used for such a purpose. This
paper w ill not prim arily consider whether it is possible
that some gquantitative method or methods, not yet
Invented or applied, may at some time in the indefinite
future prove profitable in the study of the Supreme
Court. Rather we Bhall here be concerned with examining
guantitative studies already conducted on the Supreme
Court, and to discover, partly by comparison with non-
gqguantitative studies, whether guantitative methods have
been profitably employed. Whether a method has been used
profitably or unprofitably is a subjective matter. Our
criteria for Judgment w ill be elaborated in the next
section.

By the United States Supreme Court is meant the
Justices (normally nine) who sit on the Court and their

behavior as members of the Court. The Justices and their



behavior may be considered individually or collectively,

in relation to each other or to the outside world*

(] |
The Problems of the Question and the Plan of Analysis

Many arguments have been advanced both for and
against the use of scientific methods (methods used in
the natural sciences) in the study of politics.* Since
gquantitative methods are one of the chief components of
scientific methods, some of these arguments may be
applicable to the subject of our inquiry* Most impor-
tant, an examination of these arguments w ill give us a
collection of reasons why quantitative methods may or may
not be profitably employed, in the minds of those who
have stated the arguments. Implied in these reasons w ill
be criteria of profitability and unprofitability. After
taking note of these criteria Im plicit in the thought of
others, we shall be better able to set forth our own
criteria. We should then be able to fix upon a procedure
for applying our criteria, in search of an answer to our
question.

Arguments for and against the use of scientific

methods in the study of politics may be grouped into two
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categories:

1. Arguments for and against the proposition that
scientific methods can be profitable in improving
knowledge or understanding of politics*

2*  Arguments which state that the use of scientific
methods in the study of politics has beneficial or, on
the other hand, harmful effects on the world, apart from
their effects on the knowledge or understanding of
p olitics.

Ve shall consider the two categories in order, and within
each category we shall begin with arguments for, and then
treat arguments against, scientific methods.

flnat are some arguments that are employed in support
of the notion that scientific methods can be profitable
for improving knowledge and understanding of politics?
In the first place, it is said that political inquiry
which does not use scientific methods has faults. One
such fault is the confusion of descriptive facts with
normative values, which, it is said, often occurs in the
absence of scientific methods.2 Here a political
thinker declares that something is, when in reality he
only thinks that it ought to be. |If this fault is not

present, descriptions of fact are s till based on the



unsystematic collection of information, with a reliance
on common eense, says a second argument. Common sense
can give us information whioh is not only imprecise, but
even opposite to the truth.” And once we have obtained
this Information, completely false though it may be,
common sense is capable of explaining why the information
is reasonable, and even why it is obvious.4

The advocates of scientific methods, then, claim that
they are helpful because they can be used to eliminate or
at least mitigate the faults of non-scientific political
study* S cientific methods include the precise definition
of terms and the precise formultatlon of methods for
verifying or disproving theories. Thus, when these
methods are applied to the objective world, "the bias of
each single observer, although not eliminated, can at
least be taken into account.This holds for the bias
which confuses values with facts, as well as the one
which is present in common sense and distorts the
apparent facts that we perceive.

Another argument for scientific methods says that the
things that we elect to study are influenced by the means
available for studying them. Some aspects of politics

are more amenable to scientific study than others.



Moreover, many of those subjects that are amenable are
more interesting than many subjects which are fitting for
non-sclentiflo methods. Therefore, and increased use of
scientific methods would shift attention from less inter-
esting to more interesting topics.

Thus scientific methods are said to aid the under-
standing of politics by;

1. Separating facts from values.
2. Reducing the influence of subjectivity.
3. Focusing attention on important topics.

For each of these arguments, there 1b an opposing
argument against the use of scientific methods in the
study of politics.* In answer to the accusation that
non-scientlfic methods facilitate the confusion of facts
with values, it is said that, in politics, facts are
inseparable from values, and that any attempted separa-
tion of the two is detrimental to our understanding of
politics. As Bertrand de Jouvenel has stated:

In the theory of astronomy there is no place for

Ptolemaeus, in the theory of chemistry no place

for Paracelsus; not so in political theory. The

theory of any science is an integrated whole from

¢In actual fact the arguments appear in the opposite
order from the one presented here. Researchers begin to

use scientific methods in political science; they are

attacked by non-users; finally the users of scientific
methods rebut these attacks.



which past theories have been discarded.

P o litical theory ie a collection of individual

theories which stand side by side, each one more

or less impervious to the impact of new observa-

tions and to the advent of new theories. ThiB

can be the case only because political theories

are normative (l,e. are doctrines), and are not

meant to perform the representative function

which the word "theory* evokes in the case of the

factual sciences,6
If a student of politlos claims to exclude his values
from his work, goes one argument, he is merely denying
that his work is biased, although in fact a bias is
inevitably present. Many reasons are advanced for the
inevitability of a bias. In the first place, the
selection of problems for study necessarily precedes any
study, and this selection requires the exercise of
values, to determine what, in the mind of the investiga-
tor, is important or worth studying.? Once a problem has
been selected, an investigator cannot avoid letting his
values influence the results of his study. And, if he
tries to eliminate the influence of his values, by this
very act he bases his research on some value-laden
assumption or assumptions. Toexample
Strauss, when a scholar refuses to assume the existence

of a common good or a public interest, he is tacitly

assuming the equality of all values; but this assumption



in turn implies support of a kind of government that
treats all values as equal in their right to be
expressed: this kind of government is liberal demo-
cracy.®

Opponents of scientific methods also contest the
assertion that common sense is an unreliable source of
information. There is no such thing, they say, as
objective truth, for in politics and in human affairs
generally all facts are subjective. Sven pure sense
perceptions vary, it is said, from one person to another;
a much greater variation occurs when the observers begin
to interpret what they perceive in order to make it
meaningful to them.9 Por facts derive their meanings
from the ways in which people think about them: some-
thing is a tool, for example, only because of a purpose
that men assign to it; 10 and facts about society are
meaningful only because most people think more or less
alike. This similarity in thinking allows us, for
example, to interpret a vote for someone as an indication
of support,11 Since there is always some subjectivity in
what we take as fact, a user of scientific methods who
tries to eliminate all subjectivity necessarily fails.

If he is classifying things, he cannot help making his



choice of categories subjective.And, in defining his
area of Inquiry, in formulating his questions, in
deciding which methods he w ill accept as scientific, and
in establishing criteria for simplicity and therefore
preferability of formulae, he must rely on a "pre-
scientific" and aesthetic knowledge of the world as a
whole, derived from general "life-experience*.? Thus,
"...to understand politios implies the kind of Insight
characteristic of the artist as well as the precision
which we usually associate with science.. . . As a
result of the alleged inadequacies of scientific methods,
it is claimed by some that scientific methods cannot te Il
us anything that more traditional methods cannot te |l us.
The complaint is heard that scientific methods merely
verify what is already known, if not by the common man,”
at least by "intelligent and educated journalists" and
"political practitioners".® Some are even less chari-
table to the methods of science and claim that with these
methods the student cannot reach a state of any signifi-
cant understanding about politics. According to one such
argument, "political understanding"” is acquired through

the common-sense perception of qualities, and cannot be

acquired by empirical processes.



Hence, the new political science, based as it is
on empiricism, must reject the results of
political understanding and political experience
as suoh, and since the political things are given
to us in political understanding and p o litical
experience, the new political science cannot be
helpful for the deeper understanding of p o litical
things: it must reduce the political things to
non-political data.*7
Sven assuming that scientific methods can give us
knowledge that is not otherwise available, opponents of
scientific methods dispute the claim that this knowledge
is interesting. They assert that the users of scientific
methods propose comprehensive theories and then unsuc-
cessfully try to verify their theories by treating the
most trivial particular cases within the theories, for
TO
only the trivial is amenable to scientific methods.
Ihatever the inherent potentialities of scientific
methods, we are told that those who utilise them do so
with such incompetence that the potentialities are
nullified. This Incompetence is manifested in several
ways. Those who use scientific methods, influenced by
their methods, may make assumptions about politics and
man that are unwarranted. The attenpted elimination of

the values of the scholar from his work may make him

assume that men's values do not influence their actions;

or the search for rules expressing correlations between
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men's behavior and factors external to men may lead the
scholar to assume that, given a sufficiently advanced
state of research technology, we could predict with
exactitude men's activities from elements of their
environments,19 Another type of incompetence is the
inflation of the usefulness of scientific methods u n til
all other souroes of political knowledge are considered
of negligible importance.2® I|here scientific methods may
be accepted as a productive supplement to preexisting
methods of gaining understanding, scientific methods are
not necessarily admitted to be capable of everything that
other methods can do, and so a total substitution can
only do harm. Such an absolutist attitude can lead to a
distorted selection of data to be gathered, favoring
those data that are most easily obtained by scientific
methods. Thus an investigator may refuse to consider
anything that falls outside of the present time or of a
certain geographical area where, for example, the govern-
ment is of a kind that makes certain research techniques
practicable.21 An overly parochial view of what informa-
tion is needed may arise from an excessive reliance not
only on scientific methods, but also more particularly on

guantitative methods.



The blind transfer of the striving for quantita-

tive measurement* to a field In which the

specific conditions are not present which give it

Its basic importance In the natural sciences, |Is

the result of an entirely unfounded prejudice.

It is possibly responsible for the worst aberra-

tions and absurdities produced by scientism in

the social sciences. It not only leads frequent-

ly to the selection for study of the most Irrele -

vant aspects of the phenomena because they happen

to be measurable, but also to "measurements" and

assumptions of numerical values which are

absolutely meaningless.22

Other kinds of incompetence are alleged to be
characteristic of those who use scientific methods,
although these faults are not necessarily implied by the
methods themselves. One such sin is the confusing
jargon-laden style that is said to be so prevalent in
scientific political writing that the findings of
scientific politics, whether important and interesting or
not, are incomprehensible to the lay reader.23 Another
alleged fault is the making of arbitrary decisions, which
make the conclusions of a study very different from, and
even opposite to, what they would be if other, no more
arbitrary, decisions were made. Mlsclassification la a
common example.24 Some have attacked the tendency of
those who use scientific methods to concentrate on

individuals and small groups as units of analysis, making

conclusions about macro-politics from individual and
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small-group behavior, but not recognising that the latter
not only affects, but also is affected by, political
aggregates such as states. 25 Twenty years ago, however,
Kayek accused the "scientists” of the opposite fault. He
claimed that they sought laws governing aggregates which
they simply accepted as existing, without questioning
whether these aggregates were anything more than a
collection of unrelated elements lumped under one name in
the popular vocabulary. "The social sciences", he wrote,
"...do not deal with 'given* wholes but their task is to
constitute these wholes by constructing models from the
familiar elements...." These models should be "precise
descriptions]", which "separate. .* the significant from the
accidental....* What Hayek decried scientific p o liti-
cal studies for lacking seems now to be a major charac-
teristic of the work of the users of scientific methods,
especially the "behavioraliets".27

In sum, it is argued that scientific methods do not
aid the understanding of politics because:

1. Pacts and values are inseparable in politics.
2. All political facts are subjective,

and because scientific methods:

1. Tell ub no more than do non-scientific methods.
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2. Tell us only about trivial things.

3. Are conducive to false assumptions.

4. Tend to lim it the information and the non-scien-
tific methods used.

5. Are used Incompetently.

Having scanned the major arguments oonceming the
possibility of scientific methods being profitable for
improving knowledge or understanding of politics, we
shall consider some arguments which treat the desira-

b ility of using such methods, taking into account their
effects on the world as a whole. There is little
explicit argumentation on the affirm ative side, perhaps
because of the widespread assumption that an increase in
knowledge and understanding is good in itself. Occasion-
ally, however, this point is made, especially when it
might seem doubtful. Usually specific advances of know-
ledge through scientific methods are adduoed, and the
resulting advantages for government policymaking or for
other goals are explained.28 On the other Bide, those
who believe that scientific methods add nothing to
political knowledge, or even detract from it by displac-
ing other methods, can argue that such methods are harm-

ful for that very reason. However, it is also possible
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for one person both to credit scientific methods with the
A bility to help increase knowledge, and to assert that
they are s till detrimental. The making of policy, for
example, requires values and an estimate of the con*
ditions of the future, and since, it is argued, scien-
tific methods can supply neither values nor predictions,
an excessive emphasis on such methods w ill handicap
policy-makers.According to another argument, the use
of scientific methods tends to lure the users into a
belief that they can collect in one place all the
information necessary to direct society absolutely from
the center, a belief which is both false and pernicious."®
S till another opponent of scientific methods claims that
those who use them are prone to make gquantitative, rather
than more traditional qualitative, distinctions between
things. Distinctions between kinds of government are an
example, and "everyone knows what follows from the
demonstration...that there is only a difference of degree
between liberal democracy and communism in regard to
coercion and freedom."-51 In a passage quoted above,
Bertrand de Jouvenel pointed out the special doctrinal
nature of political theory as opposed to scientific

theory. He then added:
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Why la political aoience rich in normative
theories, deficient in erepresentative* theory?
Only a fool would opine that the masters of the
past were incapable of establishing the latter:
they must have been unwilling* And why? The
reason may lie in...[V] sense of danger.*.. "2
The "danger* lies in the conflict between preceptive
political philosophy and factual political science* The
former has always taught politically active persons to be
moral by means of two phrases: You oan not do this, and
This 1b what is done* Without these two sanctions of
practicality and custom, pure normative statements would
not have succeeded in influencing those in power. But
factual political science "by its very nature™

pulls down what the preceptive science has built

up. Where the preceptive science stressed *You
can not," factual science is bound to observe

that "You can"; and what the preceptive science
indicates as "What is done" is denied by the
findings of factual science.... A factual science

in this realm is therefore dangerouB medicine for

weak moral constl!tutions.33

We have considered some of the main arguments for and
against the use of scientific methods in the study of
politics* Im plicit in the arguments are various criteria
by which to judge whether a method cam be profitable in
the study of politics. Some hold that the method should

help distinguish statements of fact from statements of



value and eliminate or define errors arising from
subjectivity. Others believe that the method should
enable its user to base his factual statements on certain
values and assumptions, or to realise which values and
assumptions are im plicit in his statements. Both of
these opinions assume a goal of improving knowledge and
understanding of politics, but they are based on differ-
ent assumptions about the nature of political knowledge
and understanding. In spite of this difference, there
are some broad criteria on which the various arguments
cited above do not disagree. The knowledge acquirable by
the method in question should be either inaccessible by
other methods or more easily, more conveniently, more
reliably, or in some other way preferably reached by this
method than by others.- This knowledge should be about
subjects that are somehow minteresting” or eimportant*,
rather than "trivial" or "inconsequential'. And the
knowledge should not have detrimental effects on the
world that outweigh its beneficial effects on political
science. Thus we have four criteria for the ability of a
method to be profitable. Proponents and opponents of
scientific methods agree on these criteria, and we can

adopt them for our study of quantitative methods.
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Remembering our definition of what i£_uMfUIl, we ©hall
©ay that quantitative method©, and, in particular,
sealing, are useful In the study of the United States
Supreme Court if they have:

1. Improved knowledge or understanding.

2. Done so better than other methods.

3. Done so about things interesting or important.

4. Not caused more harm than good in the process.

In seeking to discover whether these criteria have
been met, we shall need to ask ourselves many questions,
suggested by the foregoing arguments. In considering the
first criterion, we shall ask:

1. Have values successfully been separated from facts
with quantitative methods, or have values influenced
facts but been obscured by quantitative methods? What
values, if any, have affected the results of quantitative
studies?

2. Has subjectivity successfully been removed from
guantitative studies, or has it remained? |f there Is
subjectivity, is it made apparent or obscured?

3. Have quantitative methods led their users to
concentrate their attention on certain kinds of problems

or on certain areas of study, or to ignore non-quantita-
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tive methods, with the result that our view of the
subject under study Is distorted and our understanding of
it either ie not augmented or is hampered?

4. If the users of quantitative methods have gained
understanding with these methods, have the users confined
their understanding to themselves by presenting their
findings in a Jargon-filled or otherwise incomprehensible
manner?

In dealing with the second criterion, we should ask:

1. Have non-quantitatlve studies of the Supreme Court
confused facts with values? Have any values im plicit in
the results been defined or have they been obscured?

2* Have non-quantitative studies presented conclusions
partly stemming from the subjectivity of the investi-
gators?

5% Have non-quantitative methods been accompanied by
careless collection of information, careless reasoning,
or the Influence of elements of "oommon sense", leading
to unjustified, incorrect, or meaningless conclusions?

The third criterion requires us to ask: Has the
application of quantitative methods to the study of the

Supreme Court turned our attention to, and given us an

understanding of, more or less interesting, and more or
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le»a important, subjects than hare non-quantitative
methods?

The fourth criterion suggests the following
questions:

1* Have quantitative studies of the Supreme Court
changed the knowledge or attitudes of people in such a
way as to be harmful or beneficial?

2. Have quantitative studies had any other significant
effects on the world, including the Supreme Court itself?

The nature of the third and fourth criteria makes it
impossible to decide objectively whether they are met,
since what is important and what is harmful are matters
of opinion. These two criteria will occupy, for this
reason, a less important place in our discussion than the
first two criteria.

On the basis of arguments for and against the use of
scientific methods in the study of politics, we have
formulated criteria for the profitability of quantitative
methods in the study of the Supreme Court, and questions
that will help us apply these criteria. W can now
decide on a suitable plan for seeking an answer to the

problem of this paper.
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Ve have derived and atated the criteria above in such
a way that they could be applied to any quantitative
method used to study the Supreme Court. As stated in the
Introduction and explained in Section 1V, however, we
shall be able to examine here only one area of inquiry
into the Court, the attitudes of the Justices, and only
one guantitative method used in this area, scaling. To
apply the criteria which we have formulated to evaluate
scaling, it will be necessary, because of the second
criterion, to treat both non-quantitative methods and
scaling with about equal attention. Since we want to
know which characteristics of the work done with both
kinds of methods are inherent in the methods /themselves
and which are the result of the way the methods are
employed, we must distinguish the methods, their
theories, and their actual applications from each other.
First, therefore, for each kind of method, we shall
examine the methods in theory and practice, to find out
how they might work and do work. Then we shall subject
them, both individually and in comparison, to criticism,
based on our four criteria. Finally we shall offer an

answer (a partial one dealing with scaling alone) to the

question asked at the beginning of this paper.
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(1]
Non-quantitative Methods

Being appointed for life, the Juetlcee of the Supreme
Court are Immune from one form of cheek by the people,
removal from office, and until more sophisticated methods
of control mere acknowledged to operate, It could be
assumed that the Justices were basically "politically
nonresponslble”,a fact incongruent with their great
power in a supposedly popular government. "The dilemma
was once resolved by recourse to the fiction that the
Court has no power; it merely applies the Constitution
which, in some mystical way, is always the highest
expression of the people's w ill."» As late as 1936, the
Court in its opinions "propounded with a straight face"
this "'yardstick theory'™ of objective application of the
Constitution to questioned laws*® At the same time,
however, the Court itse lf, by the vitriolic attacks of
dissenters against the views of the majority and by
Justice "Roberts' strange waverings and wanderings"”®,
began to make it clear to the public that "the Supreme
Court.s .always has been and, so long as it retains its
present powers, always w ill be a political institu-

tion."~8
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Thus It Is generally admitted by students of the
Court, regardless of their methods of scholarship, that
the attitudes of the individual Justices hare some
influence on the way they decide particular questions.
There is no general agreement, however, on just what the
attitudes of ezch Justice are, or on what attitudes each
Justice bases his decisions. And it is on this question
that the users of quantitative methods often differ from
those who use non-quantitative methods.

In order to make a thorough comparison of non-
guantitative methods of studying Justices' attitudes with
the quantitative method of scaling, we must Investigate
both the theory and the operation of each. In the case
of scaling, the theory is explicitly stated by those who
use the method. Ve can thus begin by examining the
theory, and go on by discovering how it is used and what
its use achieves. Non-quantitative methods, however, do
not have a single, articulated theory, and there are many
methods, each operating according to its own unstated
theory. Therefore, although our discussion of scaling
w ill proceed from theory to practice, we shall move in
the opposite direction in analyzing non-quantitative

methods, and this is the analysis which we shall undertake
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first.

In a short paper such as this which examines non-
quantitative work in order to evaluate the quantitative,
no pretense can he made at making a survey of the non-
guantitatlve studies drawing conclusions abottt Justices'
attitudes. We can, however, consider a small sample of
writings representative of different kinds of non-
quantitative scholarship, and we shall do so, proceeding
in order of increasing sophistication of methods. The
least sophisticated method is pure compilation of the
Justices' own writings, usually their written opinions.
This method does not really claim to discover attitudes,
hut simply to present material for analysis hy others.

But there are those xho do claim to reveal the
Justices' attitudes, hy means of only a slight embellish-
ment on pure compilation. Examples include the summaries
of Supreme Court terms found especially, hut not solely,
in law journals.59 Typically, in such articles, the
cases decided during the term are grouped into legal
categories, such as Federal power and state power, and
further divided into sub-groups. The discussion of each

case is prefaced with comments on its backgroung and its

implications. Then the Court's decision is summarized
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and Its effect ia explained or predicted. The dissenting
opinions are also summarized, and occasionally the author
expresses his own Judgment on what the Court should have
decided. In classifying, summarizing, and putting into
their practical contexts the opinions, such studies are
more advanced than anthologies. Since, however, the main
purpose of these surveys is to detect changes in legal
principles and not Justices' attitudes, we can understand
the failure to he more critical in the presentation of
the attitudes.

lhen the purpose of a study is to reveal the a tti-
tudes of a Justice, such a method is less easy to accept.
One study of Brennan, for example,40 states: "Undoubted-
ly, the most accurate source of the true nature of Mr,
Justice Brennan's legal characteristics and jurispruden-
tial leanings are: first, his decisions in the New
Jersey courts; second, his written statements and public
addresses; and third, his decisions as Associate Justice
of the United States Supreme Court.The authors
proceed to present selections from these sources and to
generalize therefrom, without making any interpretations
of their own and without questioning the possible

existence of a divergence between the Justice's stated
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opinions and his actual attitudes. |Included are state**
Nnanlt, made to ahostile Senator in testimony preceding
oonflraation of Brennan’'s appointment, about his view of
the rigidity or adaptability of the Constitution over
tine. The methods used in the studies so far mentioned
make them unsophisticated as aids to underlAanding the
Justices’ attitudes.

A¢econd group of studies ve might call methodologi-
cally seal-sophisticated. These do everything done by
the first group, but, in addition, they subject the
Justices’ opinions to more extensive interpretation or
rely partly on sources other than the writings of the
Justices. Such is the treatment of Justices' attitudes
in TE2&Mason’'s The Supreme Court: Palladium of Freedom. 4g
In addition to restating the Justices' expressed opinions
in concise form. Mason divides the Justices into two
groups, contrasts the principles followed by the groups,
and generalizes about their behavior, as distinguished
fro® their opinions. The Frankfurter-Plark-TO ilttaker-
Harlan-Stewatt group, for instance, is "inclined to pay
greater deference to presumption of constitutionality"
and generally favors "public power" over "individual

rights".4" Frankfurter, especially, is "vehemently
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opposed to the preferred freedom concept*44, which is the
guiding doctrine, according to Mason, of the Warren-
Black-Douglas-Brennan group.4”

In her biography of Frankfurter4*, Helen S. Thomas
relies almost exclusively on his writings as sources.*
Her technique is to divide the oases into groups
according to subjects and, taking one subject as a time,
to describe Frankfurter's opinions in the relevant cases.
She also compares his opinions with those of other
Justices, most often Black. Finally she explains
Frankfurter's opinions, by naming the general principles
on which they are based and which serve to make a ll the
opinions on each subject consistent. For example.
Frankfurter'sMeslre to avoid trivia motivates his
behavior on certiorari problems and on the F5LA."4® In
civil liberties questions, Frankfurter thinks that the
Court should "acknowledge legislative ability to deal with
the problems of subversion*, and if "the judiciary, and

**[H]e has provided analysts with a library of

m aterials, ranging from pieces for The Nation and the Wew
Renublic to works on varying aspects of the Supreme Court

history and personnel,... {TJe has written, as of the end
of the 1958 Term, two hudred and forty opinions or Judg-
ments for the Court. In addition he has produced over

two hundred and fifty dissents and over one hundred and
fifty concurrences. Once again, the analyst is faced
with an abundance of inform ation.*”
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especially the Supreme Court, assures procedural protec-
tion for the people, they have done all they can.” But
"If any restriction is placed upon any individual.

Frankfurter favors an "absolutist interpretation of the

First Amendment”, based on the "’'clear and present dan-

49

ger rule. Frankfurter, the author indicates, would
have voted, in the Steel Seizure Case of 1952, against
the steel companies, were it not for the fact that he
found the "major public interest...not in the issue of
executive seizure versus the claims of the steel compa-
nies but in the broader issue of executive-legislative
relations and competences."®® This was, however, "one of
the most trying personal cases of his career...,"51
Thomas admits that "Frankfurter is not entirely consis-
tent” on the question of which subjects are outside the
proper realm of Supreme Court decision, because of his
favoritism toward Court supervision of education on the
state level, compared with his opposition to the role for
the Court of «’super-legal-aid bureau’" or "divorce court
for the nation*.52 But she defends the consistency of
Frankfurter's opinions with his pre-Court activities:

his support of the defendants in the palmer Raids and the

Sacco-Vanzetti case was due not to his leftward leaning,
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but to his concern for due process, and the same holds
for his opinions on the Court* 53
Another example of semi-sophleticated scholarship is
an article on Brennan by Daniel Berman*Berman uses
the Justice's opinions, his speeches outside the Court,
and his voting behavior to discover his attitudes*
Supporting his assertion with quotations from Brennan's
opinion in Roth, Berman says, "In Roth, the Justice
strove valiantly to prevent his ruling from becoming
another precedent, however obligue, for the abridgment of
the freedom to speak and write on public questions."55
Among his interpretations of the Justice's general
behavior, Berman credits him with "a passionate concern
with the rights of persons accused of crimes" and with a
egreat indignation” at improper police tactics and other
violations of the right to a fair trial.® He is not
frightened by big business, and he is favorable toward
workers, as is seen in the TELA cases* "Another general-
ization which seems warranted on the baBia of Brennan's
first year is that he shows no inclination to subordinate
the individual’s right to speak freely on public ques-

tions to society's right to protect itse lf from

‘dangerous ideas*'
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A final instructive example of the studies of this

type is an article entitled, *Ur. Justice W hittaker*, by

Karlin VoIz.58 His sources Include W hittaker's opinions,

both before and during hiB Supreme Court Justiceship, and
the reactions of lawyers and others to his appointment
and to his opinions. Volz succinctly summarizes his
conclusions thus:

He hews consistently to the law as he understands
it and votes his convictions independently of any
possible divisions within the Court. ...Nor may
his action be predicted on the basis of any
liberal or conservative bent, for he is giving
evidence of being neither. He appears to be
neutral in the contest between the supremacy of
federal and state law. He gives expression to no
prejudice in favor of or against the exercise of
federal jurisdiction .59*

¢perhaps to be included in the semi-sophisticated
group are articles like "The Frankfurter Imprint as Seen
by a Colleague*, written by Justice Harlan.®0 The author
does more than restate Frankfurter's expressed opinions,
but clearly does not go as far as he, because of his
position, is able; and his close association with
Frankfurter gives Harlan an expertise that allows him to
propound an interpretation of hiB fellow Justice without
offering any documentary sources as evidence. Harlan
portrays Justice Frankfurter as being nowhere on the
conventional liberalism-conservatism spectrum:

For one of the things that shines brightly and

consistently throughout the whole of Mr. Justice

Frankfurter's judicial work is a fierce determin-

ation to keep his own ideologies and predilec-

tions out of the decision of cases* ...One could

point to many instances where he fe It compelled

to decide a case quite contrary to his personal

tastes.*
Frankfurter, says Harlan, sought an objectivity combining
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It should be clear from the above examples, particu-
larly the last, that a stage of eophietlcation, aa the
term la used here, has no Implication of a degree of
perspicacity, insightfulness, or correctness, but merely
indicates how many kinds of sources are used and how many
kinds of analysis are applied to them: it is methodolog-
ical, not substantive, sophistication.

When a study utilizes a wide variety of sources, or
undertakes a detailed analysis of its sources, we can
call it methodologically sophisticated. Here the scholar
is not content to accept more or less at face value two
or three kinds of sources, for example opinions and votes.
He adds supplementary sources to his study, to check the
principal ones, or he carefully examines his few sources,
testing them for internal consistency, or he does both of
these.

We shall consider three examples of this third type
of scholarship. The first is an article not primarily
devoted to the explanation of Justices' attitudes, but
containing conclusions about them nevertheless. Robert
an understanding of American federalism, the separation
of powers, and the balance between the individual and the

government, with a edispassionate approach to the con-
flicting forces always present in a dynamic economy"”.
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UcCloskey'a survey of the progress of olvll rights and
liberties during the 1960 term of the Court® is notable
for the variety of sources and means of analysis which he
uses. He begins he discussion of each case by consider-
ing its background. Then he presents the facts of the
case as he sees them. On this basis he states the
alternatives among which he believes the Court had to
choose, and there are not always only two. In Scales v.
United States*”, for example, the Oourt did not have to
choose between upholding Scales's conviction for knowing
membership in the Communist Party and reversing the
conviction on the grounds that punishment of membership,
even if knowing, is unconstitutional. 2hird alterna-
tive was to interpret the per se clause of the McCarran
Act as repealing the membership clause of the Smith Act.
McCloskey also explains the alternatives open to the
Court in light of the jurisprudential principles to which
it must conform. Thus, if precedents indicate that
gerrymandering to disenfranchise Negroes is outside the
reach of the Supreme Court, theniin order to bring the
practice within its pmrview the Court must either
announce a special status for acts of racial discrimina-

tion or formulate a new general rule with which both the
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precedent and the new decision are compatible. After
this step, IfcCloskey discusses the probable effects of
the various alternatives. Only at this point does he
actually describe the opinions and'the votes given in the
oase. Then he predicts the effect of the opinion of the
Court; one technique used to this end is the juxtaposi-
tion of the case with others in the same field, to see in
which direction and to what extent the Court's policy has
changed. He also discusses the consistency of the
Court's decision with its previous ones. After all this
analysis, he makes a personal evaluation of the decision,
sometimes suggesting that he would favor an alternative
other than the one selected by the Court. After con-
sidering in this manner individual cases, grouped by
topic, he evaluates the entire term's civil rights and
liberties work, putting the cases and their effects into
a perspective that, in this case, makes what might seem a
regressive term look instead like one in which rights and
liberties have been manifestly enhanced. The development
of legal doctrine, too, during the term is given close
atten tlon.

UcCloskey finally seeks in the Justices' attitudes a

partial explanation of the trends which he has described.
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In this article he asserts that the Court is plagued by
an idiosyncratic dogmatism on the part of such Justices
as Douglas, Black, Frankfurter, and Clark, Bach insists,
even when voting for the same Judgment, on writing his
own opinion, giving different reasons for the same
result. Each of these Justices has a parochial viewpoint
which can never be shared by a majority of the Court, and
the result is that the most experienced Justices (rigid -
ity seems to accompany experience) rarely write the
Court’s opinions on major issues, UcCloskey expresses
particular concern at the effect that this situation has
of retarding the growth of legal doctrine. The reader’s
understanding of these conclusions is enhanced—made
possible, in fact—by the initial presentation of the
alternatives facing the Court and the Court's reaction to
its situation of choice.

We shall now turn to our second example of sophisti-
cated study: Clyde Jacobs's Justice Frankfurter and
Civil Liberties**, This entire book is devoted to an
analysis of Frankfurter's attitudes, and we can here
discuss only a few examples of the technique employed
therein, Jacobs uses as sources:

1. Frankfurter's writings and activities previous to
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hla Justiceship*

2. His opinions rendered as a member of the Court.

3. Letters to his fellow Justices.

4« The Judgments for which he voted.
Jacobs's greatest reliance is on the two latter sources:
he subjeots the votes and the opinions in several related
cases simultaneously to close, critical analysis, seeking
the distinctions which Frankfurter must have made among
various cases if his votes are to be rationally
explained. Jacobs tries to find patterns and tendencies
in the Justice's behavior, such as in his choices among
the kinds of Judicial action open to the Court.

On the familiar matter of Frankfurter's pre-judicial
compared with his Judicial behavior, Jacobs claims that
Frankfurter believes in both civil liberties and Judicial
self-restraint. These two ideas were ones mutually
supporting, but they now compete* Considerations of
self-restraint "are rarely, if ever, forgotten by
Frankfurter; and they account in the main for those
opinions which seemingly run counter to those which, in a
nonjudicial capacity, he would undoubtedly advance."65

If one were to rely on Frankfurter's explicit refer-

ences to the preferred-position doctrine of the First
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Amendment freedoms, one would conclude without doubt that
Frankfurter ie simply and strongly opposed to it.

Jacobs, however, admitting that Frankfurter is not
willing to presume laws hampering free expression
unconstitutional, s till asserts that Frankfurter does
accord a preferred position tothese fr
ter allows defendants whose actions were not protected by
the First Amendment to argue the unconstitutionality of
the violated law because some other hypothetical actions,
covered by the same law but not involved in the case at
hand, are covered by the Amendment. This boon granted to
the defense is "a departure from the established rule...*
and constitutes favoritism toward the First Amendment.

By concentrating on two subversion cases, Jacobs
analyzes the pattern in which Frankfurter copes with this
guestion. In Dennis v. United States*”. Frankfurter voted
to uphold the Smith Act against leaders of the Communist
Party. He recognized that enforcement of the act would
have the effect of limiting even legitimate criticism of
the existing order by the Communist Party and by the
unorthodox in general; non-enforcement, on the other
hand, would be likely to endanger national security to

some extent. Frankfurter, says Jacobs, "has indicated
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that, In hie private Judgment, measures directed against
the Communists—such as the Smith Act—are unwise and
probably futile. But this private Judgment he would not
transform into a Judgment of the Court."Gfi So in his
dilemma he chose to let Congress decide which value—
freedom or security—should prevail. This deference "was
here a hard and disagreeable responsibility. ...Although
he argues that the democratic process was not impaired or
restricted by the Court's decision, notes of skepticism
and of sadness pervade his opinion.

The second case, Sweezy v. New Hampshire”0, involved
a non-Communist, convicted of contempt for refusing to
answer questions in a state subversion inquiry. Here
Frankfurter voted for the defendant, on the basis that
the state had abridged his Intellectual, academic, and
political freedom. Frankfurter had acknowledged that the
same abridgment would result from an upheld conviction in
Dennis, but now he recognised no countervailing state
interest in self-preservation, because Sweegy's activi-
ties in the progressive Party could not be presumed a
threat to security as could participation in the Commun-

ist Party. What is amazing, notes Jacobs, is that

Frankfurter squarely faced the substantive issue of the



39

Sweezy case, while Warren, writing the opinion of the
Court, in which Black, Douglas, and Brennan concurred,
evaded the issue by reference to the excessive vagueness
of the relevant legislation. Jacobs summons both
constitutional arguments and the manner in which the
state legislature reacted to the decision, as evidence
for the artificiality of the Court’s reason for reversing
the conviction.

Jacobs does not generalize about Frankfurter from
these two cases; on the contrary, he notes that, because
Frankfurter here based his votes on constitutional
guestions,

these opinions are, for him, somewhat atypical

. His voting record, particularly since the

beginning of the 1955 term, has revealed a strong

disposition to favor individual claims in
loyalty-security cases; yet, even when sustain-

ing such claims, he has fastidiously avoided

pronouncements imposing, in the name of free

utterance and belief, substantive limitations

upon governmental power.

Jacobs also undertakes a closer analysis of Frankfur-
ter’'s preferences among the freedoms accorded by the B ill
of Rights. As opposed to the First Amendment, says
Jacobs, the Fourth, Fifth, and Sixth Amendments tend to

be invoked to question the fairness of judicial proce-

dure, and do not call forth'jproblems of the separation of
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of powers or of Federal-state relatione. Therefore
Frankfurter, who acknowledges the supervisory duty of the
Supreme Court over the lower courts, is aotivistic in the
enforcement of these Amendments. Here activism means
Implementing, not thwarting, Congress’s w ill. Among
these Amendments, Jacobs continues. Frankfurter's favor-
ite is the Fourth. "No other member of the Court has
demonstrated greater friendliness.sstoward individual
claims" under the Fourth Amendment than Frankfurter, and
even Blaok and Douglas are not strong supporters of the
Amendment's protection. Perhaps the reason for this
idiosyncrasy of Frankfurter's is the fact that privacy is
the main goal of the Fourth Amendment, and, as is
suggested by his support of privacy against sound trucks
and door-to-door solicitors for religions, "This right is
second to none in Justice Frankfurter's hierarchy of
constitutional values.2 Jacobs backs up this assertion
with an examination of Frankfurter's voting record, which
shows that in every relevant case he has voted for the
protection of the Fourth Amendment, regardless of the
position of the majority of the Court.

Our third example of a sophisticated study is the

Iconoclastic interpretation of the attitudes of Black and
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Frankfurter by Fred Rodell,w3 on the occasion of hie

prediction of the outcome of Baker v. Carr74. For Eojlell
the ultimate test of any analysis of judicial attitudes
is the success with which that analysis can be used to
predict future votes. Taking two Justices, Frankfurter
and Black, as an example, he claims that their votes
"have been and remain far more accurately predictable in
light of.e.personal predilections,” not necessarily
recognised by the Justices themselves, "than inVterms of
the allegedly impersonal, objective, reasoned rules with
which those votes are regularly rationalized."75 Rodell
denies that Black is motivated by a principle of non-
deference to legislatures* Although Black defends his
civil liberties votes with the uncompromising language of
the First Amendment, he would vote just the same if the
First Amendment did not exist, and would base his vote on
the requirement of due process or on whatever passage
would be most convincing. Black*s real motives, says
Rodell, are a sympathy for "personal liberties", for the
poor against the rich, for persons against businesses,
for taxation of "personal or corporate wealth presumably

for the public good", and for labor: in short, a "many-

faceted evangelical yet practical humanitarianism.
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Rode Il'» view of Frankfurter la analogous to that of
Black* In contrast to what most non-quantitative schol-
ars say, Rodell asrerts that Frankfurter’s record on
judicial deferenoe to the legislative branch is not
consistent, but very unsteady. He has "not infrequently
voted to strike down laws which Black has voted to
uphold** He has led the Court in overthrowing "various
state taxes" with the commerce clause, but has voted to
uphold other, similar taxes when the clause Invoked
against them was due process. Frankfurter interferes
with legislative power, says Rodell, but not by declaring
laws unconstitutional. |Instead he gives tham narrow
interpretations, in order (1) to make them constitutional
and (2) to decrease any regulatory effect* The balancing
doctrine which he uses in conflicts between security and
liberty requires the exercise of much discretion by the
Court and is therefore antithetical to the doctrine of
deference* Frankfurter’'s true motives, according to
Rodell, are a "worship of the Court as an institution”
and a consequent desire to keep its "power and prestige"”
by minimising the exercise of them; an elevation of the
legislative branch to the top of the governmental system;

and a passion for order, procedure, "propriety and form?",
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rather than concern "with the plain effect of government
action on living human beings".77

On the basis of this information and other knowledge
in his possession, Rodell concluded his article 70 with a
prediction of the outcome of a case that was s till to be
decided, Baker v. Carr. The predicted vote of every
Justice except one (Clark) turned out to be correct
(except for one non-participation). Rodell says that
perfect prediction is impossible, because of the "infin -
ite variety of human factors" which enter into each vote,
but that consideration of these factors is rewarded more
than attention to "such conditioned verbal behavior from
the high bench as is illustrated by random and self-

rationalizing balderdash about judicial deference to

legislative w ill."79

The foregoing examples of non-quantitative analysis
of the attitudes of Justices show a variety of implied
theories. The unsophisticated studies rely on the
assumption that the attitudes of a Justice are the
attitudes he explicitly claims, especially in his
judicial opinions. If this assumption were instead

stated as a theory and then defended with relevant obser-



vations, It would be reepeotable.* But when few students
of politics take at face value the public statements of

o fficials in the legislative or executive branch of the
government, it is Incumbent on those studying the
judiciary to consider the possibility that public
reaction, the legal tradition of the Supreme flourt, the
subjectivity of the Justices, or other forces may enter
into the wording of the Justices' opinions. This
possibility is assumed out of existence by the unsophis-
ticated studies.

Semi-sophisticated and sophisticated scholarship
considers that what Justices do, as well as what they
say, is a clue to their attitudes, and that a useful
interpretation of the Justices' actions and words is
possible only with an examination of the surrounding
circumstances. Rodell provides an example of an emphasis

*Wallace Mendelson, for example, portrays Frankfurter
as a believer in judicial self-restraint and as one who
follows this and his other declared principles.88 At the
same time, however, Black is described not only as an
adherent of his professed judicial activism, but also as
a man biased by feelings that do not find expression
explicitly in his opinions, such as partiality toward
workers and the poor and support for government action
against business. Mendelson does not hold that all
Justices autom atically express in their opinions all
their true motives, nor does he assume that Frankfurter

does so and Black does not: this is what he sets out to
prove.
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on actions as opposed to words; McCloskey’'s article shows
a special attention to surrounding circumstances. The
theory im plicit in this kind of scholarship is that all
apparently relevant data should "be taken into considera-
tion before one draws conclusions, and a wide range of
data is considered to be relevant. Clearly this is more
satisfying than the assumption of unsophisticated schol-
arship, and is a principle by which responsible inquiry
in other fields of the social sciences proceeds.
Nonetheless, even the sophisticated studies are not
altogether satisfactory. For two reasons we must express
misgivings about them and ask whether our discontent can
be remedied. First, there is sommuch information which
may be construed as pertinent to the attitudes of the
Supreme Court Justices, that the selection process
necessarily brings the prejudices of the individual
scholar into play. Even if two persons choose the same
data as source material, different interpretations are
possible because oftemphases on different aspects of the
data. And second, the gap between source material and
conclusions is almost never filled by the scholar in his
writings: he rarely displays all his sources to the

reader in the first place, but, if he does, he s till
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omits most of the reasoning which hue conveyed his mind
from the original information to the final evaluation.
Most likely the scholar himself knows neither the entire
range of his sources nor the process by which he inter-
prets them; there is so much latitude for the operation
of subjective elements that we need not be surprised when
Rodell and Jacobs, for example, reach somewhat different
conclusions about Frankfurter's attitudes. Thus the
reader is unable to check the reasoning to see whether he
would arrive at the same conelusion, given the same
facts, and is unable to examine the facts to discover
whether, in his opinion, there are any serious errors of
omission or any undue emphasis. The reader can only
survey what sources and what reasoning are given him, and
decide from these whether the scholar’s conclusions seem
reasonable. These criticisms are not unigue to the study
of the Supreme Court: they are relevant to practically
all investigation throughout the social sciences and the
humanities. We might take them for granted, instead of
treating them as disappointments, were it not for the
appearance of a new movement within the ranks of the
students of the Court, aimed specifically at the defects

just mentioned. This is the behaviorall81 school; its



members study not "constitutional law", but "judicial
behavior"; and quantitative methods are among their

principal tools.

v
Scaling

Quantitative methods have been used to study many
aspects of the Supreme Court, since C. Herman P ritchett
pioneered in their use in 1948. x The summary decision-
making of the Court has been quantitatively analyzed;
the relation of Justices’ behavior to their previous
backgrounds and a ffiliations has been studied; the con-
tent of opinions has been mathematically analyzed; the
statics and dynamics of intra-Court politics have been
the object of much attention; and this is but a partial
list.82

The attitudes of the Justices have been treated by
guantitative methods perhaps more than has any other
topic. Three principal methods have been used for this
purpose: content analysis, Outtman scaling, and m ulti-
variate analysis. Content analysis has been comparative-
ly rarely employed, mostly by one scholar, and it

represents not a very radical departure in theory from
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non-quantitative methods, so we shall exclude it from
consideration. For reasons to be explained below, we
shall exclude also multivariate analysis, The remaining
method, Guttman scaling, also known as cumulative
scaling, is by far the most widely used and well estab-
lished quantitative method for the investigation of
Justices' gttitudes, but, because of its theoretical and
practical difficulties, its use for this purpose is often
attacked., Scaling thus provides an ideal subject for our
atténtion., As we indicated sbove, we shall study first

the theory of scaling and then its operation in practice.

The theory of scaling is rooted, not in an esoteric
mode of thought, but in common sense., The fact that the
Judicial process is based on the adversary system itself
suggests that Judges might think about their cases as
problems of cholce-~—each altermative being to favor one
of two parties over the other. %hen precedent and the
belief in rule by lawa rather than by men are firm, the
choices involve deciding what precedents, laws, and
conatructions of law should apply to the farts of the
case, as well as what facts should be taken into con-
sideration. It is not unreasonable, then, to believe

that judges translate the inter-party conflicts that they
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face into conflicts betwesn values, in an effort to
assuage the imp}ngements of their own arbitrariness on
the course of justice., 7Thus it 18 quite conceivable that
the Justices of the Supreme Court regard many of their
cases as contests between two values, O0bvious examples
of such conflicting palrs include individual freedom
versus national security, protection for workers versus
economic freedom for management, and decision on Consti-
tutional dilemmas by the politically semi-representative
and semi-accountable Court versus by the popularly
elected Congress,

Suppose, ther, that some of the cases before the
fourt are viewed Ly all of the Justices as involving
only, or predominantly, conflicts between pairs of
values. If we can isolate a group of these cases
involving conflicts between the same two values, then new
possibilities for analysis should be opened. On the one
hand, it should be possible to rank the Justices accor-
ding to the intensity of their favoritism toward one
value over the other, If in a certain case one Justice
votes for value A and another for value B, we immediately
know who is nore willing to favor A over B. By making

several such comparisons we can order all nine Justices,
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from the most fervent partisan of A over B to the most
avid supporter of B over A.

In precisely the same fashion we can rank the cases
as well. It is common to conceptualize that one of the
values in a case makes a claim against the other. Thus,
if a certain Justice supports value A over value B in one
case, hut gives his vote to B in another case, we can
conclude that for this Justice, with his particular
attitude toward A and B, A’'s claim on B in the first
case was mild enough to earn the Justice’s support, but
A's claira became more severe in the second case— so
severe, in fact, that the Justice was no longer willing
to support it. A series of comparisons can be made
between cases, if we consider that a claim supported by a
Justice is less severe than one denied by the same
Justice. In this way we can rank the cases according to
the severity of the claim of A on B.

It .follows from what we have said that a Justice with
a strong partiality toward value A w ill vote for A in
more cases than w ill a Justice with cooler feelings
toward A in comparison with B« And in a case in which
A’s claim on B is mild, A will get more votes than in a

case where the claim is severe. It also follows that,
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given a group of cases conforming to our specifications*,
the clearest way to express our conclusions is to con-
struct a diagram, in which the Justices, ranked, lie on
one axis, and the cases, also ranked, lie on the other,
and in which, at each point of intersection between a
Justice and a case, the Justice’s vote in the case is
recorded. Such a diagram is named a escalogram". A

model of a perfect scalogram is shown in Table 1.

Case: Cl 02 C3 04 C5 Cb6 07 °8 C9 CIO

Justice:
Jl1 1x X X X X X X X X -
J2 X X X X X X X X m -
J3 X X X X X X X - - -
J4 x X X X X X - . -
J5 x x x x x - - - -
J6 X X X X
J7 X X X
J8 Xx X
J9 X
Table 1
Model of a Perfect Scalogram
Symbols: x - vote for claim - * vote against claim

eThat is, all cases viewed by all of the Justices as
two-value conflicts, involving the same two values for
every Justice and every case.
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In this scalogram, the cases hawe been ranked from
the one with the least severe claim on the left, Cl1l, to
the one with the most severe claim on the right, Cl0.
The Justices have been ranked from the one most sympa-
thetic to the claim at the top, J1, to the one least
sympathetic to it on the bottom, J9. As is seen, for
each Justice and for each case there is a %breaking
point®. Pach Justice has voted for the claim in all
cases left of his breaking peint, and against the claim
in all caeses to the right., In each case, all the
Justices above its breaking point have voted for the
claim, and all those below the breaking point have voted
against the claim. The breaking point of a Justice
represents the most severe claim that he will support.
We have shown that, if the Justices vote on a group of
cases in accordance with their attitudes toward the
conflict between two certain values, we can construct with
the voting data a perfect scalogram. In practice,
however, we 4o not begin with the Justices' motives and
conclude from them a scalogram. It is the voting data
that we are given, and with which we can construct a
scalogram, and from this we seek to discover the atti-

tudes of the Justlices. However, it does not necessarily
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follow that, if we can construct a perfect scalogram, we
can alsoc make firm conclusions about the Justices'
attitudes. The reason is that there are other possible
causes of the existence of a perfect scalogram than the
fact that our assumption about the Justices' voting is
correct. Even by pure chance the votes might form a
pattern that could be perfectly scaled, as we shall see
later. Therefore, in investigating attitudes by means of
scaling, we must femame as our hzgothesig what has
heretofore been our basie assumption about the way the
Justices decide how to vote.

Thus, the existence of a perfect scalogram may tend
to confirm our hypothesis for the particular group of
cases that 18 scaled, It is rare, however, that a
perfect scalogram, such as in Table 1, can be produced
from the real voting data of the Court, because of
several characteristics of these data. It may be that
two or more Justices have the same voting record, or that
in two or more cases the same Justices voted for the
claim and the same Justices against. In such a situation
it i8 impossible to rank those Justices with the same
voting record or those cases which elicited the same

response from the Court. We are not justified in saying
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that they are of the same rank: their breaking points
may indeed differ., We know about each breaking point
only that it lies somewhere in the region between the
last positive and the first negative vote., DNepending on
the particular cases and Justices to whom these votes
belong, the region of indeterminacy may be large or
small, i.e. include a large or small variation in sever-
ity of claims and sympathy of Justices. If we cannot
rank two cases, we shall never be able to renk them, for
no new data will ever appear about the votes in those
cases, If we cannot rank two justices, however, there is
8till hope that in the future a case will arise whose
claim splits the Justices, revealing who is more sympa-
thetic to the claim.

The most serious reason for the fréquent impossibil-
ity of constructing a perfect scalogram is that the votes
cannot be arranged in such a way that every Justice has a
breaking point which divides all his positive votes from
all his negative votes, Some Justices have positive
votes surrounded by negative ones, or vice versa: these
are called by the scalers "inconsistencies®., In order to
eliminate the inconsistencies of one Justice, it would be

necessary to re-arrange the cases in such a way that
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inconsistencies would arise for other Justices. The
presence of even one inconsistency forces us to re-
examine our hypothesis that all of the Justices voted in
all of the cases in accordance with their attitudes
toward the conflict between one palr of values. Incon-
sistencies require the modification of this proposition,
in one or more ways, One modification 1s to hypothesize
thet a Justice with inconsistencies in a scalogram
changed his attitude toward the values at some time. If
such a change is suspected, one can divide the group of
cases into those decided before and those decided after
the date of the alleged change, and then scale the two
groups separately, If this operation does not work,
however, and it becomes necessary to assume several
changes of attitude in order to eliminate the inconsis-
tencies, it then becomes reasonable to believe that the
values about which the Justices' attitudes are being
considered were not the only values affecting the votes.
¥e are then led to conclude that there was more than one
influential question in the minds of some of the Jus-
tices, wmaking perfect scaling impossible. Another
possible modification of the ;roposition tested by

scaling is the addition of subjectivity. It is easily
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conceivable that all the Justices could consider that a
certain group of cases raised only one significant
question and could all have a fixed attitude on that
question, yel not vote in a scalable manner, All that is
necessary is a difference in the severity of the claim
perceived by one Justlce from that perceived by another,
If, for a particular group of cases, the scalogranm
turns out to contain a large number of inconsistencies,
we must conclude that the hypothesis is simply disproved
for this group of cases. If, however, the number of
inconsistencies is small, i.e. the scalogram is almost
perfect, we can make it compatible with our hypothesis if
we modify the hypothesis in one of the ways described
abocve, We czn also use g comprehensive, less specifice
modification, by making our hypothesis: the Justices in

this group of cases voted generally, but not invariably,

according to their attitudes toward the conflict between
one pair of values., As long as there are only fer
inconsistencies, it is reasonable to consider this
hypothesis, because the probadbility of a near-perfect
scalogram occurring by chance is exceedingly small., In
order to have some rule for deciding how imperfect a

scalogram may be and 8till be considered helpful as an
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almost perfect scalogram, scalers have established
arbitrary criteria to decide whether a group of cases is
scalable. The most sophisticated of these criteria is
the coefficient of scalability, abbreviated *8*, and it
is equal to the fraction of the potentially inconsistent
votes that is consistent. The commonly accepted minimum
value of S for scalability is 0.60 or 0.65. |In other
words, if at least 60jC or 6580f a ll the vc
might have been inconsistent (when nine Justices vote
there is a maximum of four possible inconsistencies in
each case) are consistent, the pattern is considered
scalable. Another criterion is the coefficient of
reproducibility (CR). This is the fraction of all votes
cast that is consistent. If at least $0% of the votes
recorded in the scalogram are consistent, the OR is 0.90
and the votes are considered scalable. The coefficient
of scalability, the coefficient of reproducibility, a*d
all other formulae for the measurement of scalability
contain biases which become important when the given
group of cases is characterized by one or another kind of
voting pattern, such as many 5-4 votes. But our main
concern is with the validity of the scaling process, and

for our purposes the issue of the precision of the
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indicators of scalability can be neglected.

Until this point we have discussed only one type of
scalogram: that in which the same Justices voted in all
of the cases in the group being scaled. Barring non-
participations, such a scalogram contains a record of a
vote at every available position in the diagram. Such
completely filled scalograms are exceptionsl, however.
Most groups of cases selected for scaling stretch over a
period of time encompassing changes in the membership of
the court or include cases in which not every Justice
cast a vote. The result is a scalogram in which there
are no indications of a vote at several positions, namely
the intersections of each Justice with the cases declided
when he was not on the Court or not participating. Ve
may group these two situations together and call the
result an unfilled scalogram. Unfilled scalograms have
some different characteristics from filled ones and are
worthy of separate consideration,

In discussing filled scalograms, we hypothesized
that, according to scaling theory, a case presenting a
more severe clasim should bring fewer votes in support of
the claim than a case in which the claim is milder. This

principle is not valid for unfilled scalograms, however,
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The ¢lain in one case may receive more votes than the
clainm in another for the simple reason that one or more
Justices sympethetic to such claims occupied positions on
the Court during the one case, snd less symovsthetic
Justices filled those positions during the other ease.

In fact, it may very well hapgen that a c¢laim that
receives many votes at one time 18 more severe than one
receiving few votesg a% another time. Another orinciple
used in constructing filled scalograms was that a Justlice
who gave more votes to a claim was more sympathetic to
the claim than one who gave 1t fewer votes., This
principle does not hold for unfilled scalograms, because
Justices belonging to the Court at different times can be
expected to vote on questlions involving claims of differ~
ent severities., Therefore the breaking point of a
Justice is not related to the proportion of his votes
that he gives to the claimant, but only, in accordance
with the original definition, to the most severe claim
that he supports and the mildest claim that he rejects,
It i8 not even possible to locate exactly every Justice's
breaking point in an unfilled scalogram, because the most
severe claim voted for and the mildest one rejected by a

Justice may be separated by several cases with inter-
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mediate claims, on which the Justice did not vote st all.
Since there is no way to determine how he would have
voted in those cases, his breaking point cannot be
defined, except by saying thet it lies somewhere in the
reiion between the most severe claim supnorted and the
mildest one denied.

Unfilled scalograms not only have these special
characteristics, but they also have a special value not
possessed by filled ones, The value lies in the fact that
unfilled scalograms bring together for comparison cases
decided by different Justices, aznd Justices who decided
different cases. Thus an unfilled scalogram can be used
to support the hypothesis that one case raised a more
severe clalm than another case, even though an entire
turnover in Court membership occurred between the two.
Likewise, one Justice may be said to be more sympathetic
to a certain kind of clalm than another Justice, even if
the two never shared a day on the Court, How such
comparisons may be made is illustrated by the hypotheti-
cal scalogram in Table 2, For the sake of brevity, only
s Tive-man Court has been assumed in Table 2, but the
case of a nine-man Court is perfectly analogous. The

cases are lettered in chronological order of decision,




61

~ Case: C B P G3SKIHADJ
Justice:

J1

J8

J4

J10

J 1l

J7

J5

J9

J6

J2

J3

Table 2
Hypothetical Unfilled Scalogram

and the Justices are numbered in order of date of retire -
ment from the Court. Among the many possible compari-
sons, it appears that case J raised a more severe claim
than case A. We can say this in spite of the fact that
they were decided by two entirely different Courts. The
scalability of the voting pattern gives support to our
general hypothesis. According to the hypothesis, case J
presented a more severe claim than case D, because

Justice J8 was willing to grant the claim in I* but not in
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d. And case D involved a more severe claim than did case
A, since Justice J4 voted for the claim in A but denied
it in D. I the claim in J was more severe than in D,
znd the claim in D more severe than in A, the claim in J
was obviously more severe than the claim in A. Similar-
ly, we can conclude that Justice J10 was apparently more
sympathetie to the claim in question than was Justice J5,
even though there was not one case on which they both
voted, and even though J5 gave the claim 57% of his
relevant votes and J10 gave it only 504 of his. The
posceibility of drawing such conclusions shows the special
analytical power of unfilled as opposed to filled

sgalograms,

with this agetch of the theory of scaling as relevant
to the Supreme Court, we turn to the ways in which this
theory has been applied. We must pay the most atiention
to the work of Glendon Schubert. He has been the leading
scaler of the Court, and many of the achievements of
scaling, as well as most criticisms of it, are due to
him.

One of Schubert's favorite technigues is to scale

several groups of cases dealing with different variations
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of the same subject., For example, he scaled all the
cases involving aliens between 1950 and 1957, then

scaled the ones between 1950 and 1953 (the Vinson Court)
separately from the cases between 1954 and 1957 (the
warren Court), and finally separately scaled over the
entire period those cases involving Communist and those
involving non-Communist aliens. ZF¥ach time, the resulting
scalogram had an acceptably low number of inconsistencies
by the conventional criteria. Naturally, the information
contained in one scalogram could be translated into many
paragraphs of verbal description, so the scaler must
selectively interpret his scalograms for the reader. One
thing noticed and called to the reader's attention by
Schubert was that the Vinson Court was highly polarized,
with four of the Justices voting for a large majority of
the aliens and five Justices voting against the aliens
almost every time, The scalogram for the Warren Court
shows no such sharp division: the Justices were appar-
ently rather evenly distributed over the continuum of
attitudes toward the claims of aliens against the
government, Regarding the possible differential treat-
ment of aliens who were Communists, the scalograms showed

no substantial difference, but Schubert observed that
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it 18 entirely possible that part of the differ-
ences noted in comparing the Vinson and Warren
Court periods may be attributable to the fact
that a majority of the alien cases decided by the
Vinson Court, but only four of the twenty deci-
sions of the Warren Court, involved Communists.
It would be necessary to make an independent
scalogram analysis of all cases involving alleged
Communists, decided by the Supreme Court during
the period of the 1949-1956 Terms, in order to be
more confident as to which of the two alternative
interpretations should be preferred.

The rank of Frankfurter in attitude toward aliens is
specifically noted by Schubert. Frankfurter, in both
Courts and toward both Communists mid non-Communist
aliehs, was the third most sympathetic to their claims,
below only Douglas and Black.84

Another topic subjected to scale analysis by Schubert
was the right to counsel. . He found that right-to -
counsel cases decided between 1940 and 1957 were scal-
able. He also managed to scale separately the sub-group
of cases involving capital punishment and the cases in
which lesser punishments were given, in order to test
whether there was a difference in the Justices' attitudes
toward the right to counsel in these two kinds of cases.

Examining cases involving alleged unconstitutional

search and seizure,8* Schubert scaled all of the cases

between 1937 and 1957 and found enough inconsistencies to
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make the scalogram only barely acceptable according to
the coefficient of reproducibility. Then he separated
the cases involving acts by Federal authorities from
cases of search and seizure under states. %hen these
groups were scaled separately, scalability was improved,
Prankfurter was found to be the strongest supporter in
the Court of protection against improper Federal search
and seizure,87 but to be relatively less enthusiastic
about voting against alleged improper state search and
seizure.88

Schubert tried to scale "federal tax cases involving
government-taxpayer conflicts decided during the 1953-
1958 terms®, but the resulting scalogram was unaccept-
able, He succeeded, however, with the subset including
only the cases involving criminal charges.89

¥hen a selected group of cases proves fto be scalable,
the scaler usually concludes that the Justices voted on
the cases according to their attitudes toward the claim
which has been used as a criterion for chooding the group
by the scaler. Thus S, Sidney Ulmer's studies of civil
liberties cases in the 1956 and 1959 terms of the Court

have concluded that the members of the Court voted on

these cases according to "one dominant operating vari-




aisle.. »: deprivation of a claimed civil Iiberty.*90

Schubert has indicated that a high degree of scalability
for the alien cases would be *psrsuasive evidence* for
the consideration by the Justices of alien status itse If
: .91

as an important claim.

Schubert has summed up the conclusions drawn from
scaling as follows:

The research done thus far in cumulative scaling

indicates that there is a high degree of consis-

tency in the attitudes of Supreme Court justices
toward the recurrent issues of public policy that
characterize their work load. This consistency

of response in individual judicial voting in such

an area of public policy as civil liberties claims

appears to provide a much better general explana-

tion of how and why the Court makes its policy
choices than does the alternative traditional

theory of stare decisis, that consistency in the

manipulation of precedential legal rules and

les is a function of legal craftsman-

Such conclusions are typical of scalers, and they are
in contrast with what non-scalers usually conclude.
Those who use non-quantitative methods, whether unsophis-
ticated or sophisticated, generally hold that a Justice's
attitudes toward a few legal principles will go a long
way in explaining his votes. Some, however, like Rodell,
believe that the forces motivating the Justices are not

few, but infinite, and not legal, but of diverse kinds.

It might be anticipated that the users of quantitative
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methods, supposedly on the frontier of political re-
search, would represent an extension of the *realism®
typified by Rodell. Such 18 not the case, The scalers
view judicial behavior as explainable by few, not many,
principles, and only some of these are non-legal, such as
attitude toward aliens, while others are legal, e.g.
attitude toward state versus Federal search and seizure.
Thus, in thelr conclusions, the scalers tend to embody

some of both FRodell and Mason,

The process of scaling and drawing conclusions from
scalograms used by Schubert, Ulmer, and others is fraught
with fallacies. We shall display this process in more
detail as we expose ihe errors that it contains. One of
the major faultg lies in the manner in which scalograms
are constructed from raw voting data. Scalers refuse to
recognize the important differences between filled and
unfilled scalograms, and use one set of rules for con-
structing both kinds, The only published comprehensive
set of rules for scaling Supreme Court decisions?’ is too
long and complicated to be described here. What is
important is that these rules, in an apparent effort to

conserve objectivity by eliminating any possible differ-
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ences in the treatment of the same material from one
investigator to another, elaborately specify how to
arrange the cases and Justices in order, given any
distribution of votes. In order to accomplish this
arrangement, many arbitrary rules are employed. These
have the effect of ordering cases according to the number
of votes received by their claims, a principle which we
have shown to violate scaling theory itself when applied
to the consiruction of unfilled scalograms. The rules
also redefine the breaking point of a Justice to be the
most severe claim supported, i.e. the left end of the
region of indeterminacy mentioned above, and the Justices
are ordered accordingly. This procedure, too, violates
scaling theory, by extracting from the voting data
informztion more precise than the theory permits.

When these rules are applied to the construction of
filled scalograms, the result usually {(but by no means
always) is the arrangement of cases and Justices which
progduces the least possible number of inconsistencies.
Scaling theory offers no reason why a scaler Should
punish himself by making any arrangement that increases
the number of inconsistencies, and yet such an increase

is8 often the result of the construction of unfilled
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scalograms with Schubert's rules,

Thus there are two major objections to the use of

these rules in the construction of unfilled scalograms:

more precision is claimed than the dats warrant, and

unnecessary inconsistencies are forced into the resulting

scalograms,

consider the following scalogram,

In illustration of the first objection,

constructed by Schubert

for a group of PFederal search and seizure cases from 1937

to 1948,
1 12
2 12
3 12
4 1?2
5 9
6 7
7 5
8 4
9 4

10 3

11 3

12 3

13 3

14 3

15 1l

16 0

17 0

18 0

94

Case:

Rank:
Justice:

Prankfurter |

Murphy
Rutledge
Jackson
Stone
Douglas '
Black
Burton
Reed
Hughes
Butler
Roberts
Cardozo
Brandels
McReynolds
Byrnes
Vinson
Sutherland

C D A J ¥ ¥ 1 G H I B
1 2 3 4 5 6 7 10 11 12 13
X X X X X X X X X
X X X X X X X
X X X X X X x
X X X X x
X X X -
X X X X xX X - - -
X X X = X = = - - - -
x - - -e - - -
x X = = = - - = =
X x X -
X X x -
X X X -
X
X -
x - o~ -
Table 3

Unfilled Scalogram Constructed by Schubert
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This scalogram shows only one inconsistency, and by
inspection we can see that it would be impossible to
reconstruct the scalogram without at least one inconsis-
tency. The data on which the scalogram is based, how-
ever, are not complete enough to justify this arrangement
of cases and Justices as the only possible one. There
are many ways in which we could re~order them without
increasing the number of inconsistencies, and the result-
ing new scalogram would be Just as plausible, in terms of
scaling theory, as is the one in Table 3. An example of
how the same data could be rescaled is shown in Table 4,
A comparison of Tables 3 and 4 will show that the number
of inconsistencies has remained constant, but the order
of cases and Justices has changed substantially. Case E,
for example, is the eighth case in Table 3 and the
eleventh in Table 4; case I moved from twelfth to eighth
position; G went from tenth to thirteenth. Only two
cases retained their positions. The change is more
pronounced in the order of the Justices., Among the many
changes of position, Brandeis moved from a low fourteenth
place to a middle ninth, and, most spectacularly, Black

dropped from an upper-middle seventh position to nearly

the bottom of the 1list, at sixteenth place. As can be
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Case:. C A D J ML K I H F E B
Rank: 1 2 3 4 5 6 7 8 910 11 12 13
Justice:
1 13 Jackson X X X X X
2 13 Rutledge X X X X X X X
3 13 Murphy X X X X X X X X X
4 13 Frankfurter x X X X X X X X X X X
5 11 Stone X X X X X -
6 7 Douglas X X X X X X - - - - -
7 4 Reed X
8 4 Burton X - - - - - -
9 4 Brandeis X -
10 4 Cardozo X
11 4 Roberts X X X - - -
12 4 Butler X X X -
13 4 Hughes X X X
14 3 Byrnes - -
15 3 Vinson - - - - -
16 3 Black X X X - X
17 1 Sutherland -
18 1 McReynolds X - -
Table 4

Schubert'8 Scalogram (Table 3)

Reconstructed without His Rules
seen in the tables, either Black's vote in case J or his
vote in case M must be considered an inconsistency in
scaling terms. In Schubert's scalogram, the J vote is
arbitrarily chosen as the inconsistency, and, in our
revision, the M vote is instead chosen. These two
alternatives make it possible to place Black almost
anywhere between seventh and sixteenth positions. Thus
indeterminacy may be an important characteristic of

unfilled scalograms, but scalers tend to avoid acknow-
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their scaling rules.

Our second objection, that scalers include unneces-

sary inconsistencies in unfilled scalograms, is illus-

trated by the following pair of scalograms.

WO O~V LN

COOHMNWA =M~ OW

Case:

Rank:
Justice:
Frankfurter
Murphy
Jackson
Douglas
Black
Warren
lark
Rutledge
Brennan
Harlan
Burton
¥hittaker
Vinson
Minton
Reed

Table 5 ia
vy @ U ¥ T P R O B
1 2 3 4 5 6 7 8 10
X X X X X X X X -
X x
X X X X X X - x
X X ¥ X X X X = x
X X X -
X -
x x
x x -
X X « = = = X = -
X
Table 5

Unfilled Scalogram Constructed by Schubert

Schubert's interpretation of a group of Federal search

and seizure cases from 1949 to 1957.95 This scalogram

contains seven inconsistencies, but one of them is due to

the fact that Schubert disobeyed his own rules for an

unexplained reason, in calling Douglas's breaking point




seven instead of ten. Fven if this error is corrected,
however, the number of inconsistencies, now six, can be
decreased by rearrangirg the cases and Justices, as in

Table 6, for example., Here the number of inconsistencies

g
=
<t
0
=
o

Case: V Q T P

Rank: 1 2 3 4 5 6 7 8 810

Justice:

1 10 Murphy X x
2 10 Prankfurter | x x ¥ X X X X - X X
3 9 Douglas X X X X X X X X =
4 8 Harlan x - X -

5 8 Black X X X X X X X X - =
6 7 Warren X X X = -

7 7 Rutledge x -

8 7 3Brennan X x -

9 4 Jackson X X - - - x
10 3 flark X X X = = - - -
11 2 Burton X X e m K em m w om o-
12 2 Minton - - - -
13 1 Reed - . - = - - -
14 1 Vinson - - - - -
15 1 Whittaker X -

Table &

Schubert's Scalogram (Table 5)
Reconstructed without His Rules
has been reduced from six to four. A few substantial
changes of position have also taken place, such as of
case U and Jugtices Harlan and Jackson.
The two illustrations above attempted to show that
the potential value of unfilled scalograms has been

largely negated by the substitution of arbitrary rules
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for reasonableness in the scaling process.

Until this point, we have discussed some reasons why
the model of a perfect scalogram in Table 1 cannot
usually be reproduced in practice, and some failings in
the ways in which scalers cope with the resulting
imperfections and uncertainties. Even if all of these
practical difficulties in constructing scalograms were
eliminated, however, and every scalogram in practice
turned out to be a perfect one, the conclusions drawn
from them would s till be open to doubt. In describing
the theory of scaling, we noted one basic implication:
if the Justices all vote on each of a group of cases in
accordance with their fixed attitudes toward one guestion
(the proper extent of the claim of one value on another),
then a scalogram without inconsistencies can be construc-
ted for that group of cases. In describing the conclu-
sions drawn from scaling, however, we have seen that the
scalers assume that the reverse implication, too, is
valid. In fact, as we noted earlier, it is not. The
scalability of a group of cases in no way implies that
the cases were voted on with one and the same question in
the minds of the Justices. |If votes for each Justice are

assigned at random to the cases in a group, there is a
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certain chance that the group will be scalable without
inconsistencies, and there is a greater probability that
it will be scalable with few enough inconsistencies to
meet the criteria for scalabllity used by most scalers.,
If the number of cases is large enough and/or the scalo-
gram is sufficiently filled, the probability of a scal-
able voting pattern arising by pure chance is indeed
small, but it is still there.

Moreover, if the voting of the Court on a certain
group of cases 1s scalable, there is a greater probabi {-
ity that the votes of any single Justice would fit into
the scale pattern, even if those votes were assigned to
him at random, because of the small number of votes
involved. The probability 1s especially great if the
Justice was on phe Court for only a part of the group of
cases, In Table 6, for example, three of the Justices
cast votes in only two cases each, and only one out of
four possible combinations of votes, i.e. a negative vote
left of s positive vote, could have produced an inconsis-
tency for any of these three Justices.

We are not suggesting, of course, that any Justice
votes by tossing a coin. But whatever the probability

that random voting would have had of making a group of
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cases 8calable, voting on the basis of more than a single
question would have at least the same probability of
leading to an acceptable scalogram, Therefore, from the
scalability of a group of cases we can conclude that they
were voted on with one question im mind, but we must
always attach the reservation that there is a certain
statistically calculable probability that other consider-
ations entered into the voting, perhaps making the
scalogram more perfect or less perfect, and perhaps not.

Scalers seem to regard the perfeciness or imperfect-
ness of g scalogram as an indication of success or
failure. This attitude obscures the fact that we can
draw more certain conclusions from non-scalability than
from scalability. Although we must make an allowance for
chance, i.e. additional influences on the voting, when we
conclude the dominance of a single question from the
existence of an acceptable scalogram, we can say with
absolute certeinty, when a group of cases falls to scale,
that the Justices' attitudes toward one question did not
determine all of their votes, There may be groups of
cases on which we would expect the Justices to vote on
the besis of one question, and then such a negative

conclusion would be quite important.
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But if our conclusion is that one question did
dominate in a group of cases, our difficulties have not
ended when we have made the necessary reservation about
chance., We must still ask ourselves what the dominant
question was, The answer is by no means obvious, but
scalers seem to think it is, Usually the group of cases
selected for investigation by scaling is not picked by
lot from all of the cases within a certain period of
time, but is composed of those cases which, in the view
of the investigator, have something important in common.
Examples are civil rights cases, freedom of speech cases,
and cases testing state regulation of business, If an
investigator picks a group of cases according to what
seems to him to be a common impertant characteristic, and
if he finds that the votes on the cases in this group are
scalable, he naturally tends to conclude that the single
question which probably dominated the voting turned upon
the criterion by which he originally chose the cases.

The conclusion is not valid, because of two possibili-
ties., PFirst, it may be true that the investigator has
chosen all of the cases, and only the cases, which share
a certain characteristic, but the salient characteristic

may be one other than that by which he made the choice.
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The second, and more likely, possibility is that the
cases selected are part of a larger group, distinguished
by a different characteristic.

By looking at any perfect scalogram, it is easy to
see that the elimination of any number of cases from
consideration would not have any effect on the scalabil-
ity of the remaining jroup. Hence the important prin-
ciple that, if a group of cases is scalable, 80 is any
subgroup thereof, If the group is only imperfectly
scalable, put within the conventionally acceptable range,
the removal from consideration of cases not responsible
for any inconsistencies may leave a scalogram with a
larger fraction of its votes inconsistent, and therefore
with a poorer coefficient of scalability. 1In general,
however, a subgroup is not likely to be much more or less
scalable than the entire group from which it is taken, if
that group scales well.

I1f a group of capital punishment cases proves to be
scalable, it may be that the Justices voted according to
their attitudes toward the death penalty. But perhaps
the larger group of cases involving all criminal convic-
tions would also produce an acceptable scalogram, If

this group were originally chosen to be scaled, the
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scaler would most likely conclude that the Justices*
votes on all the cases, including the capital punishment
ones, were based on their attitudes toward criminal
defendants versus the state. As another example, Wallace
Mendelson notes Ulmer's conclusion that the Justices
voted on a group of cases according to their attitudes
toward civil rights. But scaling, says Mendelson, can
prove several contradictory things: if particular
subgroups of the original group are scaled, it can be
shown, in the same manner in which Ulmer "proved" his
assertion, that the Justices voted on the 25 cases in one
subgroup in accordance with their attitudes on Communism,
and on the 15 cases in another subgroup according to their
attitudes toward homicide.96

Our objection to the validity of the conclusions
derived from scaling is becoming serious indeed. We have
seen that, if a group of cases is scalable, the scalabil-
ity of a subgroup tells us almost nothing new, since it
could be predicted from the fact that the full group is
scalable. What must we than conclude if we find that all
of the cases decided in one term produce an acceptable
scalogram? The scaler would conclude that the Justices

voted on all the cases according to some one dominant
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question; indeed, this very conclusion is imnlied when
we characterize a Justice as being to a certain degree
liberal or conservative. Liberality-conservatism is
conceived a8 a one-dimensional variable encompassing all,
or almost all, of the particular policy issues which
arise, According to this conception, the Justices can be
ordered according to a scale of liberality, and this
ordering implies an ordering of the cases as well, so that
one case presenting a more severe liberal claim than
another will receive fewer voies than the other, those
voting for the claim being more liberal than those voting
against it. The concention just described is what a
scaler would conclude if he found all cases scalable
together. And, for at least two terms (the 1936 and
1961), the group comprising all the cases decided within
a term has been found to be scalable,

Pritchett described the entire period of 1931-6 as
marked by "almost watertight® bloes in the Court, and by
a fixed pattern of agreement and disagreement. “Locating
the justices along a single attitude scale in terms of
relative liberalism or conservatism would adequately
account for the judicial disagreements manifested during

that period."97 Schubert confirmed this ststement by
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gcaling the entire 193¢ term.98

To discover whether the
adequacy of liberal-conservative ratings would apply to
a recent term, we scaled the entire 1961 term, which is
presented in Table 7. According to both of the standard
criteria of scalability, this scalogram is acceptable,
although not to as high a degree as the scalogram of the
1934 term.

This finding gives us reason to be very wary of bias
on the part of the scaler. Whatever group of cases he
plcks out to scale, his results add little to our
knowledge if the group composed of all cases is scalable.
Clearly a reasonable procedure would be to begin by
trying to scale entire chronological series of cases, and
if these did not scale, to investigate how they might be
divided into groupe that would produce acceptable
scalograms., Scalers, however, begin at once with small
groups. They do not select, for scaling, groups comprised
of those cases involving litigants one of whose middle
names begins with ®R®, nor groups consisting of those
cases arrived at by one or another manipulation of a
random number table, for there is no reason even to
suspect that such groups might be scalable. Scalers

select, instead, groups of cases which have in common an
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issue which the scalers think might well be the dominant
issue in the minds of the voting Justices, ®hen the
groups scale, it is this issue which is assumed to be the
dominant one, and the scalers do not consider the
possibility that where the one issue occurred there
coincided also another, to which the Justices paid more
attention. Thus the scalers' conclusions depend closely
on their opresuppositions. One allegation as to what
these presuppositions might be is made by Mendelson.
Cases involving civil liberties, he says, involve also
"the distinction between consiitutional and statutory

construction; Dbetween stare decisis in relation to

constitutional, as against statutory, decisions; between
Judicial review of procedure and judicial review of
substance—to mention only the obvious.® ®(0inly an
activist 18 inclined to ignore® such differences and to
lump all civil liberties cases together without further
distinction. Thereby "neo-behavioralism® (a term which
subsumes scaling) "tends to reflect the dedicated
libertarianism of most of its practitioners, Thus it
generally applies to the judicial process an essentially
political test; namely, the libertarian party line."gg

Por Mendelson, the principal *"weakness® of judicial
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behavioralism is that "1t assumes that every vote in a
case that has some conmection with civil liberty, for
example, is necessarily a vote for er against that

liberty, =190

Here Mendelson points to the existence of
cases in which several Justices voted against the person
claiming a civil libverty for procedural reasons, but
simultanecusly voted for a principle destined to have a
wide pro-civil-liberties effect in the future.

There is evidence to support Mendelson's charge. On
the trivial side, there is the fact that scalers use a
language which seems to reflect, or which could easily
lead to, the mode of thought that is alleged. Votes for
the civil liberties claim or the civil rights claim or
the individual's claim against the state or a business
are invariably denoted as positive, and opposite votes as
negative. And the term "inconsistency” is a very
unfelicitous one, which, if not urderstood from a purely
technical standpoint, implies the correctness of the
proposition which scaling is designed to test, even
before the results of the testing are known. It also
implies that, if & Justice votes on a different basis

from his fellow Justices, he does not vote according to

any principle at all.
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The crux of the question lies in the way in which
scalers draw their conclusions. Mendelson is wrong in
saying that scalers assume the irrelevance of jurispru-
dential, as opposed to political, principles., Such an
assumption is not logically inherent in the scalers!
work, nor, as we have seen, do scalers even conclude that
legal principles are completely extraneous, Rather, the
scalers combine an inattention to the implications of
their own theory with a lack of rigor in their procddure,
with the result that they are able to achieve almost any
conclusions they might want, and they usually conclude, to
a certain extent, that which Mendelson says they have
assumed all along.

In order not to exceed the bounds beyond which
scaling theory does not extend, scalers must choose one
of two alternatives, They may select for investigation
only those groups of cases which they wish, according to
criteria of their own choice; then; when these groups
prove scalable, the scalers may conclude, with a margin
for the effect of probability, that the votes were based
on a single issue, but the scalers have absolutely no

basis for any speculation as to what that issue was. The

second alternative i8 to scale every ceonceivable group of




85

cases, including groups randomly compiled. Then, if the
scaler concludes from the scalability of, for example, a
group of alien cases that the votes were based on rela-
tive sympathy for aliens, he must draw with equal cer-
tainty the conclusion that the Justices* attitudes toward
some single question also decided their votes in any
other group of cases that is scalable, whether the
guestion is visible to the scaler or not. As stated, of
course, this second alternative is impossible to follow,
requiring as it does the construction of an infinite
number of scalograms. In practice, what is called for is
the open-minded, impartial scaling not only of groups of
cases that are expected to be scalable, but also of groups
expected not to be scalable, such as randomly selected
groups and entire terms. Scalograms of the latter are
necessary because what is important is not how scalable
the cases involving, let us say, Communists are, but how
much more scalable they are than any group of cases
selected by lot. The scalers have followed neither of
the alternatives outlined above. They have chosen groups
of cases with the discretion of the first alternative,
and drawn conclusions with the breadth allowed by the

second



Basically, the error of the scalers seems to have
arisen from a misconcepntion about the function of the
scaling process. Scalers assume that a successful
scalogram i8 a proof of something. It is really,
however, nothing more then the expression in orderly form
of an observed regularity. The name of this regularity
is scalability. W%¥hen we find that the votes in a certain
collection of cases are characterized by this regularity,
we may be inspired to formulzte 2 nypothesis that would
explain the regularity. Then 1t is our task to conduct
further investigations, in such a way that our hypothesis
ig elther proved or disproved. GScalers have fallen into
the error of neglecting this last step. Instead of
observing the regularity, meking a gues= 2bout its cause,
calling this guess a hypothesis, and proceeding to test
their aypothesis, the scalers observe the regularity,
guess as to 1ts cause, dut call their guess a definite
explanation, and sec no need to subject this explanation
to any tests.

Mot all scalers, of course, adhere to the procedure
described above: some use more care at limes, and soume
use less, Schubert notes, for example, that in one

articlel0l yimer constructed a scalogram in which changes




87

in Court membership were handled by putting new Justices
in the attitudinal positions of their predecessors.

In the terminology of this paper, what should have been
an unfilled scalogram was converted to a filled one by
pretending that outgoing Justices and their successors
were one and the same person. Clearly Ulmer was inject-
ing a complicating question into the object of inquiry:
Do Justices tend to vote according to the same attitudes
toward the same questions as their predecessors? At a
time when scalers are s till struggling to prove that
Justices vote on the basis of attitudes toward single
guestions in certain types of cases, the addition of
another proposition to the burden of proof of scaling is
premature.

On the side’of greater prudence, some scholars of the
behavioralist school do not always commit the fault noted
above of taking a scalogram for a final explanation of
the votes involved. Instead they use scaling as an
indicator, to discover cases and particular votes worthy
of more detailed examination. In one article,Ulmer
first scaled a group of civil rights cases and then
looked non-quantitatively at those cases which evoked

inconsistent votes and those which provided the breaking
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points for the Justices. Similarly, Harold Spaeth scaled
a group of cases and examined the contents and the
written opinions of those cases which elicited inconsis-
tent votes.

To at least two studies Mendelson’s accusation is
absolutely inapplicable, because scaling itself is used
to test whether the principle of judicial self-restraint,
believed by Mendelson to be supremely relevant, is really
at work. In one article 10”, Spaeth isolated, by a
content-analytical process, 52 cases appearing to have
been decided principally on the basis of Supreme Court
activism versus self-restraint. He scaled the entire
group, divided it into five subgroups, and scaled them.
Although all of the sealograms were acceptable, scaling
by subgroups reduced the total number of inconsistencies,
suggesting that attitudes toward self-restraint differed
with the kind of case, even if self-restraint was
apparently the principal issue in all the cases. Spaeth
tried to explain remaining inconsistencies by hypothesiz-
ing an attitudinal change by one Justice at a certain
time and effects of other, intruding issues. Spaeth
then, however, considered cases of the same time period

which included, but were not dominated by, the issue of
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self-restraint. In cases focusing on state regulation of
business, for example, Douglas, Black, Warren, and
Brennan, the activists in pure restraint cases, exercised
deference to state power. Spaeth's conclusion was that,
depending on the kind of case, the issue of self-
restraint was treated as a first-, second-, or third-
order consideration relative to the substantive issues
involved.

Joel Grossman has taken fellow scalers to task for
their superficial treatment of Frankfurter’'s voting on
civil liberties, and has offered, through a more thorough
investigation by scaling, his own interpretation.-"6 The
scalograms, said Grossman, that led other scalers to
decide that Frankfurter was an anti-libertarian, were
inconclusive. It was necessary to consider Frankfurter’s
own explanation of his voting behavior, but other scalers
had cast this explanation aside at the outset. Grossman
presented and analyzed Frankfurter *a stated reasons and,
on this basis, defined a new Walue, "denial of judicial
responsibility*, or DJR. To discover whether this value
was relevant to Frankfurter’s voting, Grossman scaled all
the cases in the 1958 and 1959 terms in which DJR, as

defined, was explicitly raised as an issue. Frankfurter
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was the only Justice with a perfect pro-IJR voting
record. Then Crossman scaled all the civil liberties
cases in those two terms, in two groups: those in which
DJR appeared as an issue, and those in which it did not.
In the group involving IJR, Frankfurter voted against the
civil liverties clalm every time, that claim being in
every case incompatible with the claim for DJR. In the
civil liberties cases which did not involve IR, however,
Frankfurter voted sometimes for and sometimes against the
civil liverties claim. In the scalograms for these
cases, Frankfurter appears more sympathetic to civil
liberties than Harlan and Clark in the 1958 term, and
than Harlan, Clark, and ¥hittaker in the 1959 term, with
22% and 19¢, respectively of his votes cast for the
clainm.

Grossman warned, in his conclusion, that Frankfurter
could have raised the issue of DJR in some caeses where he
did not do so, but it seemed that he voted according to
TIJR where that issue was raised, If so, decided Gross-

man, Frankfurter indeed was more, but only slightly more,

libertarian than his votes would suggest if the issue of
judicial self-restraint were ignored by the analyst.

Schubert, too, has at times used an advanced proce-
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dure.107

His snalysis then treats scaling more or less
as a generator of hypotheses. A group of cases which is
thought to be scalable is scaled, and certain inconsis-
tencies arise. The Justices and cases responsible for
the inconsistencies are studied non~-quantitatively, in an
effort to find a second issue which might have heen
operating, along with the issue originally nresumed
dominant, to determine the votes, Thus scaling ceases to
be used as a test of the proposition that only one issue
is significant., It becomes assumed that several issues
enter into the votes, and a scalogram becomes merely a
representation of the first approximation to reality,
based on the most important of the issues. A second
issue 18 hypothesized, and a second, more exact approxi-
mation is made., There is no necessary end to the seties
thus begun., Schubert has successively introduced up to
five issues. Al each stage, the cases and Justices are
ranked on the new issue, in such a way as to help explain
the hitherto inconsistent votes.

There are iwo ways in which this kind of analysis,
multivariate as opposed to simple Cuttman scaling, can be
performed. One way is to cease reliance on the scaling

process after the first issue has been studied. ¥hen
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this method is used, the investigator reverts to tradi-
tional, non-quantitative examination. Heavy stress is
laid on written opinions as a source of information on
the subsidiary issues which have given rise to votes that
do not fit in the scalogram. This is the technique used
by Schubert in a study of cases involving the question of
civilian versus military m:m’c,ral.ln8 When he scales the
cases on the basis of this question and finds inconsis-
tencies, he examines the opinions and concluded that a

second issué was influential: egtare decisis. Such an

analysis, of course, is subjeclt both to the criticisms of
non-quantitative methods and to those of scaling, but to
a modified degree in each case. Opinions are not
accepted at face value, but are weighed along with votes,
&nd the scalogram is not treated as s final explanation,
but is supplemented by investigation of the opinions.

The second kind of multivariste analysis uses a
different approach from anything so far described.
Instead of beginning with a Guttman scalogram and adding
issues one by one, the investigator assumes a certain
number of issues (most commonly three) and, by a differ~
ent process, scales the cases with respect to all of

these issues simultaneously. When the number of issues
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assumed is three, the results are represented as a cube
of space, and the cases and Justices, instead of being
ordered along one line, are arrayed at various points in
the space. This type of analysis, mainly employed by
Schubert”9, involves many complexities and problems, and
to treat it would require as much space as is here
devoted to Guttman scaling. The method is very new in
its application to the Supreme Court, the entire litera -
ture consisting of two recent articles by Schubert, and
it seems reasonable to let such a new method mature
somewhat before subjecting it to critical analysis.

We have now reached the point at which an over-all
evaluation of cumulative scaling as a method of analyzing
Supreme Court Justices' attitudes is possible. For this
purpose we must turn to those questions which we origin -
ally formulated as guides in this evaluation. We
established four criteria for the usefulness of quantita-
tive methods. The first was that the methods must
improve knowledge or understanding. On the face, scaling
has done so to a great degree. By its use, long-accepted
notions about the composition of the Justices’ attitudes,
and the kinds of attitudes which influence their votes,

such as support of judicial self-restraint, stare deci-
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8is, and other legal »rinciples, have heen challenged,
and the Supreme Court's voting patterns have been given
quite new interpretations. The scalogram itself is an
enlightening form for the presentation of information,
even if we disregard the conclusions drawn from it.
Some of the results of scaling, if they are accepted,
constitute revolutionary additions to, and alterations
in, our knowledge of the Supreme Court, while other
scaling studies confirm the results of non-ocuantitative
research. We must question, however, the validity of
these results.

¥hat is the relation between fzcts and values in the
work done with scaling? Certalnly there is nothing so
blatant as statements about how Justices should have
voted or what attitudes they should have had. Such
normative expressions have been effectively excluded.
Only more subtle biases, such as the libertarian activism
alleged by Mendelson, might be present. W%e can not be
sure, however, that such a bias is active, because the
failure to distinguish among legally technical differences
and the consequent collection of all civil liberties
cases under one heading, while perhaps due to a bias of

libertarianism, might also be a result of other things,
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such as the belief, not that the Court ought to utilize
legal technicalities merely as a tactic to advance ends
dictated by values, but that it does so in fact. 1In
other words, scalers may have drawn their conclusions
partly because they investigated the facts in ways con-
ducive to the achlevement of the results that they
expected. If this is so, we have a negative answer to
the question whether scaling has eliminated the influence
of subjectivity., Furthermore, scalers rarely acknowledge
the subjectivity of their findings: it must be uncovered
by the critic of the scalers' methodology.

As a further step in deciding whether scaling has
added to knowledge or understanding, we must ask whether
the method has led to a restriction of the problems or
facts considered, or to the neglect of other methods,

The most striking part of the answer to this question is
the fact, already mentioned, that scaling makes use only
of data on votes cast, and finds no room for opinions,
nor for the insights offered by conditions surrounding
the Court and the cases and by the ensuing effects of
particular decisions. Indeed, scaling feeds not even on
all votes, as has been shown, but only on those in non-

unanimous cases. This severe limitation is prima facie




evidence that scaling is not a self-sufficient tool for
the investigation of the Justices! zttitudes. ¥e should
expect scaling to be one among several methods., Scalers,
however, often fail to supplement their scalograms with a
substantial amount of any other kind of research before
announcing their conclusions. If these conclusions were
expressed as hypothetical conjectures to be tested by
reference to further scaling and to data inacressible by
scaling, we could only scclaim the scaling process as one
fruitful first step in the zcquisition of knowledge and
understending of the Court. Only rvhen scalers maxe use
Jjointly of scaling and of non-quantitative methods—and
they often do not—does scaling approach what seems its
proper role. There is no apparent quality in scaling
which could be blamed for the fact that scalers often
ignore the necessity of supplementing scaling with other
methods. Yot the method, but its users, over-enthusias-
tic about its value, must be blamed.

¥e must also ask ourselves whether the presentation
of the results of scaling has been obscured by jargon, as
critics charge. The potentially confusing word "incon-
sistency® has already meen mentioned. This and all other

technical words used in scaling have, however, heen
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clearly defined by their users, and the careful lay
reader should have no difficulty with the terminoclogy.
Also, the resulte of scaling are generally presented in a
clear, non-technical manner unlikely to give trouble to
any reader. Whaotever one's doubt as to the validity of
the scalers' conclusions, there need he no uncertainty
about what those cohclusions are, Thus it is possible to
say that scaling has indeed improved our knowledge and
understanding of the attitudes of the Justices, but the
method has been often mishandled, ard as & result only a
small part of the potential value of scaling hes been
realized.

pur second criterion for the usefulnesc of a method
was that it must represent some improvement over other
methods., How does scaling compare with non-quantitative
methods with respect to the guestions just discussed?
Non-quantitative studies are in general not free from the
influence of the scholar's values. Traditionally,
scholars of the Sunreme Court have not been satisfied
with pure description of and explanation of the Court's
behavior; "the dogma of some behavioral scientists, that
value judgments are cutside the pure stream of research,

would be accepted by few legal scholars who had ever
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stopped to think about what they do and whu they do
it.'llo McCloskey calls Douglas and Black dogmatists
because he is interested in seeing the development of
legal doctrine. There is moré warmth in Rodell's
description of Black as = man motivated by human situa-
tions than in his portrayal of Frankfurter ss one guided
by fear of an imprudent, offensive extension of the
Court's concern, perhaps because FRodell believes that
Black behzves as a Supreme fourt Justice ought to behave,
For every influence by values that we can detect, there
are no doubt many that are too deeply hidden for our
notice. Scholars almost never explicitly warn readers
about the values which underlie their work, The reader
must do his best to find where facts and values have heen
confused, and, more often, where values have influenced
the way in which the scholar perceived and presented his
facts.

The role of subjectivity in fact perception is
necessarily great in non-quantitative snalysis. In the
typical pattern, the belief that votes are cast according
to legal principles, the ¥elief that written opinions
represent true opinions, and the belief that opinions are

consistent, sre influential in the conclusions draw



about Justices' attitudes.

The vexing characteristic of non-cuantitative studies
is that it is impossible to determine the extert or the
manner of the influence of the investigator's subjectiv-
ity, just as the influence of his velues can never be
clearly known. The writer states certain of his values
end bisses in perception ard leaves cthers unmentioned.
In his presentation he is forced tc extract a few of the
meny relevant facts and to emphasize certain ones of
trose that he mentions., In the end, the readser can not
trasce the subjective sources of the author's conclusions,
but must merely judge on their plausibility. Here lies a
very important difference belween non-quantitative meth-
ods and scaling. Scaling is a thoroughly defined process
based on a limitéd fund of information. TFvery dtep in
the process can be checked by the reader, and sny falla-
cies can be detected. Purthermore, the reacer can put
the method to his own use: safter deciding how much can
be expected from scaling, he can apply its rules to any
problem of his own choice. By contrast, no such explicit
rules are available for the use of non-guantitative
methods. Therefore the common accusation that quantita-

tive findings are made incomprehensible tn the layman
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wisght well, in the case of Justices' attitudes, be turned
back upon the users of tracitional methods tremselves,

11 is precisely l.ecause the process by whiclh scalers
reasch their results is clear, that we heve been able to
detect the sources of the invelidity - those results and
to recommend reforms in the procesz, Yo such recommenda-
tiors could be mace for the non-cusntitative studies,
because thelr processes are actually the occult thought
processes of tnelr guthors, rather than ar explicit set
of rules. Il is poscible merely to conjecture about the
sources of error in these stucies. As has been sugprested,
non~guantiiative methods secem chergcterized by a suscep-
1ibility to the intrusion of values and subjectivity, and
the process of inforumstion gathering and reasoning, being
implicit and obscure, is not likely to be immune from
carelessness,

Neither non-quantitative methods nor scaling is
perfect, either in theory or in practice. Yon-quantita-
tive methods are plagued by normative and observationsal
bizs; this can be reduced by more careful formulation of
procedures and mors explicit deseription of chains of
ressoning, but the essence of nou-quantitative study is

the freedom which the scholer has to let his expert mind
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roam over a huge range of information, fix on certain
facts as important, and ignore others gs trivial.
Subjectivity cannot be entirely abandoned without
destroying this essence, Scaling is besst by subjectivity
also, but it is a product not of the intrinsic nature of
the scaling process, but of the abuse of that process,

If scaling theory is respected and rigor is added to the
scalers' work, scaling can become a very valuable tool,
because it will embody the objectivity that is necescari-
ly lacking in non-gquantitative work. On the other side
of the coin, scaling relies on a small fraction of the
information relevant to the Justices' gttitudes, and non-
quantitative methods are needed to make use of the vast
majority of the information.

Two criteria remain to be considered. The third
criterion is that the method give us information about
interesting or important matters. 1In other comparisons
of quantitative and non-quantitative methods, this
criterion might be applicable. Here, however, we have
chosen to study a quantitative method that has been used
on a subject already of great interest to non-quantita-
tive scholars. Scaling has therefore drawn attention

neither toward nor away from the subject of the attitudes




of the Justices

The fourth criterion is that lhe method should not
he harmful. 1t is of course impossible to measure the
effects of scaling on people’s attitudes or on the
Supreme Court. No doubt scaling has convinced a certain
number of persons that the members of the Court adhere to
legal principles far less than they profess. (This
conclusion has not been proven by the scalers, as has
been demonstrated, but it may nevertheless be true.) We
can decide as we wish whether the growth of the opinion
that the Court is a political body rather than an applier
of the law is a beneficial or a harmful trend. The
yardstick theory may give toe Court a shield of sanctity
against the attacks of those dissatisfied with its
decisions, and scaling may be rendering that shield less
effective,* As yet, however, scaling is employed by so

¢"Let us suppose...that in studying the political
process’s relationship to the Supreme Court, political
science eventually demonstrates..." em pirically that "the
judge is in fact nothing more than a glorious rational-
izer of his own personal values. ...But what then?
...Is it not possible that the 'myth' of the 'objectiv-
ity ' of the Court and courts is quite functional for
stability and/or equilibrium? ...1f Charles Black is
correct in his opinion that the real genius of American
politics has ben £sic“f in the establishment of the
legitimizing and checking functions of the Supreme Court,
then such a scientific discovery made, verified, and

popularized by political scientists could be positively
disastrous.
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few scholars and is under such heavy attack that it seems
unlikely that its effects on public opinion at all
significant. Likewise, there is no evidence that scaling
has influenced the behavior of the Court itself. The
Court continues to justify its decisions in legal terms,
and seems to have made no effort to conform to the
behaviorallsts' notion of consistency as opposed to the
lawyers* conception.”p Thus the effects of scaling
outside the academic world have probably been miniscule
up to now. as for the future, there is no guarantee that
scalers w ill continue to arrive at the same conclusions
about Justices' attitudes, particularly if scalers take
heed of current criticisms of their methods and 5f
scalers and non-scalers alike come to recognize the value

of utilizing both methods cooperatively.

Two conclusions, in the way of advice to scalers and
non-scalers, emerge. First, we have seen how extremely
limited is the information put into the scaling process;
what comes out is also necessarily limited. A non-
quantitatlve scholar, given enough persistence, can
discover all the patterns and trends that scaling might

reveal (although perhaps not as e fficiently). But scaling
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has one redeeming quality that sets it off sharply from
non-quantitative methods; objectivity. This quality is
in part inalienable from the process: biases injected
into scaling are discoverable, as they are not when
operative in non-quantitative scholarship. But, for the
rest, only the user of scaling can retain the objectivity
of which the method is capable. | f he does, he w ill make
scaling; if he does not, he has destroyed its raison d*
etre and made the value of its use dubious Indeed.
Finally, we have described non-quantitative studies
as falling into various strata of methodological sophis-
tication. The reader has perhaps inferred from our
description of scaling that studies using this method,
too, are sophisticaded to different degrees in their
methods. In each case, the more sophisticated work is
characterized by a wider range of source materials and
methods of analysis. Above the three levels of sophisti-
cation heretofore presented, there ought, to be a fourth,
but we have been unable to find any examples of it. A
study at the highly sophisticated level would make use
of both sophisticated scaling and sophisticated non-
guantitative methods. The powerful interpretive skill of

the expert mind, working intuitively, and tha vast area
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of information that mark non-quantitative scholarship at
its best require that non-quantitative methgods remain the
core of study of the Justices' attitudes. "he objective
presentation of all votes by scaling, the possibility of
formulating with complete precision the scaling procedure
before it 18 applied, the convenience and clarity of
scalograms, and the almost sutomatic tendency of scalo-
grams to generate hypotheses——all these gualities should
make scaling an almost indispensable aid in any thorough
study in the area of Justices' attitudes. Non-quantita-
ve methods and scaling possess nearly complementary
features; their use together should produce more advanced
knowledge of the Justices' attitudes than has so far been
attained. In spite of its limitations and the faults in
its application, scaling has been profitably used on the
Supreme Court. Some studies, such as those of Crossman
and Spaeth, have contribute to our understanding of
Justices' attitudes in ways that would have been far more
difficult without scaling. Other work with scaling has
drawn conclusions that cannot be accepted as having been
rigorously reached, but are at least made plausible
enough to warrant further investigation. And one of the

major contributions of scaling to the field has been to
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stimulate reaction on the part of non-scalers, in the
form of more detailed re-examination of their own
beliefs and the careful defense of those beliefs against
the attacks of the scalers.

Rashness, unsystematic procedure, and methodological
solipsism have destroyed a large part of the potential
fruit of the application of scaling to the Supreme Court,
but we cannot therefore call scaling useless in this
field of study. Scaling has been used with some pro fit,
even if much of the profit is the by-product of the
resulting intra-disciplinary debate. But the greatest
contribution to Supreme Court scholarship of the scaling
done so far will certainly be that it has laid a founda-
tion for the more mature use of scaling in the future,
closely allied to non-quantitative methods and freed from

the abuses that have marked its wuse in the past.
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